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WCivil Jurisdiciion}

JETHEE: Zamdia dational Provideat fund _oard Appellant
anu
Ww+41an0s FiusuKa L{esponuent

soram: gardner A.C.d., Sakala A.o.C.d., and Chaiia J.S.,

9

15th vune, 1583 and 14in Uctober, 1393.
- Jo3. Toeu cegal Counsel, Z.0°7 apneared for the apoellant.

The respondant appeared ia persoi.

JUS L ENT

dardner A.o.u., ceiivered the judament of tine court.

vases referrec to:-

{1). Hapzeza ¥ Zamdia Jxygen, 32/ Judgment sdo. 25
of 15328,

123 'rcncis v .amicipal Souncil of Kuala Lumpar,
£57} 3\A11 I.]. $33.
i\ (3}. adanga v Zamsia Nirways Limited Su/ Judgment
“‘0- o Of 1_;4._-
This is an appeal against a cecision of the Industrial 3elations Jourt
. orecering ine reinstitement of Lie respondeat in his enployment.

Tne facis of tie case are that tie responcant was amployes oy the
£ appellant aad, auring Lae course of his waploymani, as aa active union memder,
»

engaged in umdon activities. Jn two occasions lotters were writien concerning

the raspondent's taking part in union activitios to the detriment of ais dutics
as an emplove2.  fhere wor: also comolaints that tne responcant, aftor being
yiven poraission to adsent hhuself from work for personal rcasons, ovar-stayad
the period given to him for his absence,.nd reported late for duty.

e eennnn.



(32)

Gzorally, the svidenc: of tne appelisni's witnass was that the respondont was an
dn-satisfactory amploye:. Finally, oa ths 4tn of Szptemoor, 19€2 3 lattor

Was written to the cospoadent in thy following tejus:-

23031A VATLURAL 2RIVIDZAT i

AL Sopiamdar, 15s.
ZopE COF. 111645352

sl 20wl andg riusukwi
aegistry Clerk
rovidcont Housz
LUYSALA

Jaar Mr. MUSUWA

AJTICE OF JISCHARE:

{ xmuriiing to give you notice of discizrge from tne services of the Joard
with efvece from todiy’s dzte, 4/95/52 out thit you will o= givon a moatn's
2y in li~u of this notic:.

This notice is sovvos on you in accordsnce with Regul~tion 15 of tno 3oard's
Conditions of S.rvics koguirttions which wovern your moioyment ang th.
2lavant S.ction raads as follows:-

"73.2 The Jircctor aty disponsa with the servicss of op
~Stdlished eapioyes in adéition to nis rignt to
invoce Lo provisions of tac articles 12, 21, 22,
£3, 25 and 20 on th. following grounds ang suli
givz the Smployas ono monti's notica in writing if
tn:" """" e et e tsLsnrtoranssmsscaanmnnue cmcesvavuae

15.2(5)  omployao’s ramval is likoly to faciiitate
Leprovements in tie dopartmant to waich 0o is postag

sewae
eeeeses hd ""“‘-..--c-.....-----ooqc.cc-c.o---..,_

in 2ccerdance Wit Soetion 15.3 of th: -engls Sonditions of Sorvics ogulations
unc >y rofarance, You may "PAeai Lo tne goard zgainst my G:eisiva g ¢iscaarge
yau fram the service of 0 39974 within o pariz¢ of 11 diwys from th: dato
faraof.

yours faithfuily

O A« duiwiia {ars)
OLESTER
cc Zersamial ad Training sonagar
cc Jprrztions Jdanager
cc Fiacaclan Cuatiroller
/1lns."
3o


invo.ee

Tha rospendont coaplaiaad t Uy Industiri~l pziotioas Jourt thnt he hec
J0en weongly dismiss o, “nd that court, hiving hoard the oviwsecs, fund
taat tne c apiriints ooel the rospondini’s ¢ aguct were ¢ atradict Ty
NS that theref e n2 aust dave 500 disaissed 700 toiking pert ia Unizn
ctivitios conorary L Lo grovisias fFosecid a5 (1) of i Industrial
Relations Lct which rords as Foilws:-
aii) NCOCRgiYer ST any acesn o wcting .n onis zonnidf shall:
{z}  oreovent, dismiss poa-lisz »~ ¢isciriminata
agcinst or a2tz o caployes from ovorcise
ay f tho righis ¢ afZirrad “nonim oy subseciin

(i):"

Scction 3{i) provides tast avory canl yoo sheil onov: tas right ot eny
opprooFiata £iBe tr LK At Ia tae activitiss oF o teade YWMON a6 g
aosont himslf witiut (onv: For the 5012 purp-s: of taking prst iu
sucn activitios. As 1 risult of such Finding the Iadustri-i wolatins
Crurt mwlled the wplli=nt's docisin t- give attics t: L raspondont
“nd dircct o By ro-inscortamant o7 Ch2 rostuacait vith oovaant of il
arvedrs of pay ang Ltoer boafits.  The apoellzac aas 3pp.tiocu Zgeinst
that Finciag 20d ~edor.

ar. 2w sn 220 1F of taz 2paellont soid thit, mcor sccti a 1Jo
of the Iadustrizd «olations Aet ta: Iadustrial A012ions Zouet s power
to oro-inscite an capioyoed who was dismissoed 0207S2 he Wis discriminated
agrinst for cortain ressons. G argaed tact Lozing part in umion
activitilis w2s 0t e of oo roasaas for discrimination veforrze to in
the et ~ac taat coasaguently thoe Industriel dotatioas Court a8 oo
aswer t3oordar ro-instatoacit in tais casc. Tas posponteat in roply
wrguol tnt ad agreod gita tae cecisice of e Indesirial 2cistions CSourt
Jut was DI L caswer the sopelleat’s rgumzat toat ro-instotoaont
¢ uld Nt b2 LvrlErdt 1o the circunstices T Lals casao.
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dafe Thou Furtaer argued T, under soction 505) of tha ack a pemidiy o a
Fine w2s Drovided fop ¢ orazen, 20 undor the drinciol set ut by tois
court in e cuse ~¢ Hepeeza v Zamdbia Oxygen, (1) re-instatement could
cdy Do oreer>D IF jtowore Faun thtt th cas. gs an xcoptinn t, the
rule Lhii ro-instatoment s vory rarcly orlscc. oy il courts.

W dgrol witn counscl T tas ppolinnt Aad e afimm thct thore is 02
SLobelory power by oopdor vo-institoalat for srosch oF soction Siii)
JF Lo Act. A48 wo snig in B32-:za v Zamoia Uxygen, tacr: is oo autonatic

DM T WL rU=IRSLLLAINC WAl 2 strtut s hns daon urotcan .

e caly stetuiory power for Ly Industrini R23-tions Swrt £ reen
ro-insteiamont is uncer the paovisi s F scetiow 00 of the act aniors
tacr. 038 boon dscricintionm Frr any oF the roosons sot ot in taat
secticn.  In any cthar circeastoncis this cousg nes o atny ccasions
inticcted taat wo ~ceost e wrincinin Iniu dowa ia Froncis v oagaiciprd
council F oAuadc iuepar, 123 thnt is to sty, Dt ro-instrilacat, oven
shoa it is Frund that thore I8 1 gy Foe o Lisaisstl, wiil not he
AOrS unloss thoel are oXc.optisnag circumsioncos. 1o nly oxcntionzl
circuastancos taat tais cruet wts Floane azs ocen in Eaa cisy F sub2ige . v
Zomdia Alrwrys Limites, {3) in waich a2 fiund @hri, waers 0 dismisstl wis
yrossly unfip poccus. ~F 2 vonoeita caorrin? out oy °n caddtyer's amargnr
against tae plofatiff, an’ whers mnsgonant § tac ot cuidany 1Al

since cAawge”, yo-inst toacnt cwkd o2 poropeiibs,

in Lais c-so baxee are ne weoptiontd circumsianCos.  Tae rossneiat
WS GIvan Tng amonch's pay in licu SF notico in occ rU20CE With Ehe controct

JFosarvice mnonc otiee reamely is availadic ¢ nlas

& the rors s Wl aeve givan thoe cooer? s Xws i the aror
For ro-instoisaznt oad paveent JF aerears of Loy is stboasioo

so Mage n. orlor as Lo costs of tais anal.
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