IN THE SUPREME COURT OF ZAMBIA SCZ APPEAL HO. 104/1995
HOLDEN AT KABWE

(Criminal Jurisdiction)

BETMWEEHN

OSCAR KASHWEKA APPELLANT
L)
THE PEOPLE RESPONDENT

Coram: Bweupe, DCJ, Chaila and Lewanika, JJ5
t6th April, 1996
For the Appellant: Mr. V.A.L. Kabonga, Director of Legal Aid

For the Respondent: Mr, James Mwanakatwe, Principal State Advocate

JUDGMENT

Chaila J.S. delivered the judgment of the court.

The appellant was charged with one count of aggravated
robbery contrary to Section 294 of the Penal Code. The
particulars of the offence were that on the 8th day of July,
1994, at Mongu in the Mongu District of the Western Province
of the Republic of Zambia, being armed with a knife did rob
Joseph Kakoma of 1 traveiling bag, 1 radio cassette, 1 lumber
Jacket and K49,000.00 cash at or fmmediately before or
immediately after the time of such robbsry, did use or
threatened to use actual violence to the said Joseph Kakoma
In order to obtain or retain the said property or to prevent

or overcome resistance to its being stolen or retained.



The hrisf vacis of tre casae were that on the material
decz cne complalivant @el tie appellant ac a driaking place
after n2 had done sowma shopnina. They drank toaether for
somatima,  Thay then dacided tn o togethar. The comolainant
was persuaded Lo go with tne appellant to nis nome, Jn tie
way the appellant attacked the complainant using an okapi
knife. Ha was order2d ts dros thz pag in which the go0ds
were packed. HKe was mag2 to rua, The appallant followed
tha complainant until taa comnlainant joined some thrae
srupia.  Than the agnaliant withdrew. The following day the
sooellant after the police had got the report was apprahended
with some stolen goods which were found on him including an
vrapi «nife.  He was convicted of {2e offence and was sentenced

to 15 years imorisonment with hard labour.

Mr. Kabonga tha Divactor of Legal aid hasz 2dvanced cne
rajor ground and tiis ground is that the learnad trial judge
misdirectad himself ip having bean Hlaszad analinst the anpallant.
He informed the court that he was Joing to raly on Articla
18(t) of the Consticycion of Zambia.' fhis Articla desals with
L dmpartiality of all High Court tribunals. G&n belng questioned
by this court whebher he wias raising & constltutionzl issua

A2 320¢ ao. e saild the learaed trial Judas waes Hiased ia

his approach when deciding a2 ~azo. o hes arcgooad melaly
thabl tn: learded Seial judyd was acony in descrioing the

dpgellant in nis fudgaent 8% & <unniag mas who wanbted the
arfance of aguravated ranbery o ba cocuc:d Lo just A siaple

cage of fpeft. e, Xabonga has arguad that taa lear~ned trial



Judgd was unjustified to coms to such description of the
anpusiant. Me nas argued tnati in Fact vhe appaliaat gsve

an explanrantion that xfter tne compiainant had left the goods
At nis nome in his custody, thne complainant did not return
THg fusa0Wiag ¢av ana because of hunger ne decided to sall
the goods. r, Kabange argued that the iearned trial judge
should have acceptad that expianation and shoul¢ have made

him sptertain a reasonabla uoubt ay to the guilt of the

£

- .

geetiane,  un the okapl knife Mr. Xadonga arguad tnat the

KRTT2 was a cakmon waapan which is aormaliy carrizd by many
J20plz and that smong the African peoplis 17 is used as a

safedas and therefore gna having of tae knifa hy the anoellant
fons not concluds ¢hat the kalf2 was vsad ariinst the
Cliedbabdant,. e Urged Jdb L0 allow Lie appaedt wyainsi ayyravaled

cobbary and ta coavizt him af 3 signla thafh.

dro liwandakaiwes for Lhie 2ldle nwads: supportad the couvictioa,
Tha identvifisation of tha appeilant was not in dispute. Tha
anods wara fouind on amognd cha mrtter aavejy rasted an the
question of crediviiicy Ut tie pacrcias. On cne Knive
M. Mwdanakatwe arguad that an okapi kKnifs was found on the
sonelians nut this ds tae veary wndfer walch A48 t3ad Sa Lhradatan
thie gornt otnuan e THIS 3 @0 oud Cpinaidonsn suipareing the

ny{dancy g Lhe camniaianiyg,

Ve qavi CoNcidaped very SROUOUSLy ohe aeguaents oy Lota
LhAaraes Suunseis. W have cansideres e avidence an record,

anrd we snbirely agece with the sudmission that Lhe questlian



of identity was not in issue. The appellant nimself accepted
tivat tha¥y were together fTor 2 long time and moved together
ang tie goods ware jefl with nlm. The only difference was

on the question of threats ana use of a knife. The learned
trial judge consiaares tne piecas of evidence before him and
ne concluded that tae complajnant was telling the truth.
Because of thts tinding the prosecution case should nave bean
mora stenghtinenad if tha pxonie wino fielpad tha complainant
gave avideace after running away from the appellant.

fir. Mwanakatwe argued that there was ao need to call them

sinca there was ample evidence.

Mr. Kahonga has complainad bhitteriy on the 2ttitude of
Onyy relyling on one person. Taere is no rule o9F law which
fequirses the State to cail ali the witnasses if they ara of
the ovinion that one witness can prove tha case. 14 this
particular cdsz vhe compiginant gave avidence and pe was
sunnorted hy the findina of heing 17 poss2ssion of tha nkani
knive and the avidance of the neosle who bowaht taa gnods.
ke Tind tnat even withoutl the evidence of tne oiher three
people thers was sufficient covidence on which any rsasonabla
triburnal would find the appolient juiloy.  de Judg. 13 suinming

un o descrivzd the mad 35 2 Cunaing Feliow.  Froa tie ayidence

o - 3 ! FY A B o~ A . ! o
anoecagord the man prav2al adoselr to 9 virv cvaning . Ne do
rot thinK tnet who deornid irial Jwdge eored Lo osay oy in

doascribines the arnallant 2s 3 cunniag fallow.



For the reasons we have given this avpeal is dismissed.

There is no appeal against a minimum sentence of 15 years.
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IN THE SUPREME COURT OF ZAMBIA APPEAL NO. 103 OF 1996
HOLDEN AT NDOLA

(CIVIL JURISDICTION)

COPPERFIELDS COLD STORAGE COMPANY
Vs
SUNTRUST INVESTMENTS LIMITED

Coram: Bweupe DCJ., Chaila and Muzyamba JJS.
1l1th September, 1997 AND 14th January, 1998.

For the Appellant : MR. N. NOYO, HAKI CHAMBERS.

For the Respondent: Mr. Micheal Masengu of Micheal Masengu
and Company.

JUDGMENT

BWEUPE DCJ., DELIVERED THE JUDGMENT OF THE COURT.

This is an appeal against the decision of the High
Court at Kitwe granting the Respondent specific performance
of a contract dated 27th March, 1992.

The undisputed facts were that the parties entered. into
a contract of sale for plots No 3 Matuka Avenue and 120
Accra Road for consideration of K34,000,000.00. The
Respondent paid a total sum of K14,000,000.00. the

Respondent further despatched to the appellant nine post



