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Fuzyamda, Jdeo5. delivered the judgment of the court ‘

AUTHORITIES REFERRED TO:

1. ZAMBIA PUBLISHING COWMPANY LIMITED ¥ KAPWEPHE 1974 L.R. 294 I‘
2, KAPWEPUE v ZNBIA PUBLISHING COMPANY LIMITED 1978 LR, 18 © | '
3, ABRATH v NORTH EASTERN RY (1886) 13 APA CAS 247

This §s an appeal against a decision of the High Court dismissing the |
appellent’s claln for danages for lipal. N

The facts of the case were that in 1987 in the Second Republic the
appellant was a UNIP Provinclal Central Comufttos member for dNortheNestern
Province. On 18th January 1987 the Sunday Times of Zsmbla published an article
neaded ‘Tribal wrangle rocks Selwezi' in which It was reported that the appellant
sald, at & Civil Servants Ualon of Iamdla maeting that nurses in the province
who did nol leara to speok local languages would not be recommended for
promotion. The appelient comas frow that province, The allegations were
investigated by Mr. Elljah Mudenda thea Chalraan of the Appolatsents and
Bisciplinary Sub Commities of the Cantral Committee of UNIP and found to De
false. In the Third Republic the appellant was appolnted Cabinet Minister.
In 1992 he was Winister of Labour and Social Security srd Zsmdia Mational
Provident Fund fell under hie. On 20th March 1992 the Zambla Daily Mail
published an article headed *MPF workers. $trike. It's a Showdown -~ Sondashi'.
The strike was about the appoiataent of Mra. Dorothy mulwile Dy the appellant
as Director of lambie Natiomal Provident Fund. In that srticle the appallant
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is alleged to have told Ualon members of the Zambia Unfon of Financial
Institutions and Allied workers that {f na did not appoint people from his
province who would sppoint them, Al the trial the appellant testified that
when he saw the artlicle he telephoned the Editor and told him that he never
uttared the words sttributaed to him and demanded for & retraction. Ho
ratraction Cang and the matter ended thare., Against this background, the
respondent in 118 weekly {ssua of the Nsticnal Wirror for the week January
18th « 24th, 1993 lavited the general public to wmeke general cosments and
rata the Ministers. The invitatfon &t pzge 60 of the record reads in part:

SJUDGE YOUR WIKISTERS
It is now 13 months since the HMG governsont Caue
to power. During this period s Jot has happened.
Some of the Ministars have alreedy made headiines
whila othars seen to be still "feeling* their way.
Ne give you & rare opportunity to rate your Ministers.
You can cut this page and send it to the Editor,
or you can send & copy of {t. e shall consider
the resilts and publish them 1a a future issue.
Noxt month you will have a chance to assess depuly
Ministers."

There thea followed the nases of all the Cabinst Ministers at th: time. Then
tn its weekly tssue for the week 8th - 14th February 1993 the respondent
published the offending article in which appear also comments affecting other
Ministers. The article is In this manner:

"Mr. Sondashi ts also branded an established tribalist,
typical dictator, fairly nice stnister, & Minister
who welComes new 1deas but needs 30 work ¢losely with
pecple and he has betrayed the entire ladbour forces
because of too much pruning, retreschments and sacking
of people®.

The appullent then Comsenced an sstion against Mational Wirror for damages

for 1ibal, Later the mame of the respondent who are the proprietors of the
waskly issue was substituted. The learned trisl Judge considered the defence
of fal¢ comsant put up by the respondent and upheld 1t and dismissed the claln.
In 50 doing she said ot payes 11 - 12 of the record:
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“In this case, the public was iavited to judge
thelir #inisters snd thay responded, The Plaintify
has shown that othsr newspapers had carried articles
potraying him as tribalist. He cleared hlssslf on
the article which appeared {n the Times of Zanmbia in
1987 byt net the ene in the Sunday Mail {nvelving
events at Zambla Rational Provident Fund when the
Plafntiff xas Hinister of Lebour and Social Security
in March 1992, lronically, the Defendant iavited the
public to Judge their Ministers in January 1993 when
the Ninfstar was still Minister of Ladour and Soctal
Security. It cannot be ruled out therefora that
this could have Deen the basis for readers to have
formed thelr opinfons and to have fudged the
Plaintiff the way they did. To the extsnt that the
article complained of also contained positive
coraant about the Plalntiff frow some other readers,
1 find that the article was well balanced sad there
was no malf{ce. Hore so that the article was not
confined to the Plaintiff alone Dut all the Miatsters
serving at that time. Tne defance of falr cowwent
on & matter of public Laterest therefore succeeds.
The Plaiatif?’s claim i3 disaissed with costs”,

There are § grouncs of appeal as follows:

The lesrned trial Judge erred in law and fact by her
fallure to deteraing that the burden of proving that
the comment was falr rested om the defendant and for
her finding tnat the oaus of “¢learing himself®
against tha allegutlons of tribalis: rested on the
Plaintiff,

The learned trial Judge erred in law and fact by tha
fatiure to recognise and ensure that the dafence of
falr-commant does not succeed urless the statements
80 mace ara (a) fair, (b) statesents upon which the
coemant is based are true, (¢) that the statements
were made honastly and {d) that the stataments were
facts not expressions of opinion,
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3. The learned trial Judge erred in law end fact by
finding that all the statements published dy the
defendants were fair, and that they wore expressions
of epinjons and not facts and that they were Aot
malicious. »

4, The lesrned trial Judgo alsdirectad hersslf ia
finding that the daefamatory statemsnts contained
in the Natlomal Mirror article nanely, that “he is &
tribelist and typical dictstor™, “he has Datreyed
the entire labour force because of prunings,
retrenchrants and sackings of the people™ ¢an be
cured by a balanced article,

8. The lasrned trisl Judge sisdirected hersalf when
she found that a person holding public offlce was
open t¢ most searching eriticism without qualifying
that any man's soral character was mot perzissible
subjact of adverse and unatrue commants

§. The learned trial Judge srred in law 2nd fact in
adnitting hear-sdy evidente ef the article published
in the Zavbia Dally Mafl of March 20, 1992,

Grounds t and 6 are Inter-rajated. wa shall thereforo treat them as one.

Equally grounds 2, 3 and 4 are inter~rolated and we snall also treat thea as
Ones

It §s common eause thst & person defamed has ae legal duty or
obligation to clear Rimself of the defamatory allegations against him. That
the duty te do $6 lies upon the suthor of the offending words. AS ragargds the
ground of appeal that the Daily Mail Article of zoth March 1992 was haarsay and
ought not % have been adaitted in evidence, the appellant agreed with the
court that it »was not hearsey and that it was adnmftted in avidence not as proof
of its contents dut as one of the materials upon whieh the generslt pudlic based
its opinion poll., This therafore disposes of grounds 1 and 8.

¥e will now deal with ground § and then grounds 2, 3 and 4.
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At page t1 of the record the lsarned trial Judge sald ‘accordiag
to Hatley on Libel and Slander one who undertekes to f1)1 & public office offers
hizself? to public attack end criticisa and §t is now adajtied and recognised
that the public requires thet a wan's public conduct shall be open to the most
seorching criticisa’, It was argued by the appelleant that tie learned trial
Judge misdirected herself by failing to qualify the statement and find that a
man's moral character was not subjast to adverse and uatrue comment. We fajl
ts appreciate the appellent's argumant here because the learnad trial Judge
cerely recited an extract from the learned Author and then applied it to the
facts of this case. Nnether or not she spplied It correctly is a different
issuc but certainly the question of qualifying the extract doas mot arise a3
she is not its Author, #oreover, the issue hafora her was not to what extend
could a person holding a public office be eriticiged or be opan to criticise
but rether whother or not the criticlisa is/was malicious or 3 falr comment.
This brings us to tha last grounds 2, 3 and 4, Qn these grounds, the appallant
argued that the words coxplained of were defamatory of him and to supoort
this argusent he ¢ited the Cases of ZAMBIA PUBLISHING COMPANY LIMITED (1) and
KAPWEPKHE {2) whare this court held that to vafar to a politician as &
tribalist was defamatory and that the words betraysl of the Inlerests of masses
were defamatory and actionable. At page 10 of the record the learned trial
Jutge found thal the words complained of were demsaning. In essence that they
were defamatory. There i$ n9 cross appeal on this finding. Quite clearly
therafore this is not an issue befora us. The only issue §s whether or aot
the words were uttered or published maliclously or were a fair comment and
it is for the sppellant to prova sslice. Once malice is proved then the defence
of fair comment falls away. On the question of malfcs the eppsllant srgued
that the respandent was recklass in publishing the articls in that It made no
effort to verify the opinion poll. Thet had it vade any effort it could have
found that the 1987 allogations against him were iavestigated and found false.
tquatly, that it could have found that he denfed the ellegations made sgainst
niz in the Daily Kall Article of 20uh March 1932, He further subafitted that
for the dafence of feir comment o succeed it must be shown that the expression
is one of epinion and not fact and made honastly. That an opinion based on
non existent facts cannot be said to be honest end therefors that the
publicetion was made felsely and maliciously. And Counsel for the respondents,
Mr. Lungu argued, and 1t is common cause that the 1987 events in Solwezl and
the Dafly Mall Article of 20th March 1392 wight have influanced the public in
exprassing their opiaion in the manner they did about the appellant. That the
opinton poll based on these facts could not be said to ba malicious dut honest.
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In support of hig argument he Cited SALMOND QN TORTS, t3th &dition at page
387 where the learned suthor says:

*1t {3 essential to the plea of fair comment
that defamatory matter aust appsar on the face
of It to ba & comment and net a statement of
fact. To cose within & plea of falr cosment
the facts on which the comment ks based sust
be stated or referred to and the imputatlion
@ust appesar as an axprassion of the defendant's
opinion on those facts,®

Alge at pages 389 and 391 where the Learned Author says respactivaly that
‘the commant sust not misstate facts; mo comment can be fair which 15 buils
upon facts which are invanted or misstated' and that ‘the comment must be
honastiy believed to be trus and not iaspired by any msiigious motive.®

We have carafully considered tho evidence on racord and the
argumsnts on both sides and the authorities cited i{a support of these
erguzents. We are satisffed that the words complained of were a pubiicatioa
of the opinion poll expressed by the ganeral publfc. We are also satisfied
that the public opinion was based on the newspaper articles which were
produced ia court. We are further satisfled that at the time of the opiaien
poll the general public were not aware that the sllegstions apatmst the
appellant had Leen proved false or that the sppellant nad denled thew. We
are also satisfled that the respondent did not verify the opiajons expraessed
by the pudblic. Tha obvicus quastion §§ wure the comeents not honest and was
the publication of those cummants Inspired by malice., The answer to the first
part of the question ls obviously no bacause the genaral publi¢ belfeved that
the facts upoa which they expressed their opinlons wers true as they were not
aware that the appellant had elther danied those allegations or had been
cleared,

As regards the second part of the question tha fact that the
raspondent did not verify the opinfons is not per se evidence of malice. And
as Lord Dramwell said iR ASRATH (3) 'a man may be the publlshar of a liba}
uitnout a particle of malice or lmproper wotive',

he court must ;nerafora
con:lder the cffendlng article in Its nat!rety and the occasion on wiilch it
is made to construe malice. The article In this case i5 & reproduction of
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the public opinton about tha appellant and 1t has two facets, the positive
and negative things about tne appollant. In resolving this issue this is
what the learned trial Judge said, at page 12 of the record:

*To tha extent that the article coamplatned of sise
conteained positive coament about the plaintiff
fron soap other readers, I fiad that the article
was well Dalanced and there was no malice. More
s0 that the article was not confined ' to the
plaintiff slona but all the Mintstars sarving st
the tims®,

¥e would aprae with the learned trial Judge that the way the article was
published negatives any laproper active or malice on the part of tha respondent.
Kad the respondent only published the negatlive sspact of the public opinion
then the position would havebaen otharwisa.

We would therefore, for the forggoing reasons refuse the appeal
with costs to be taxed in dofault of agraoment.

POVNSRNEGINROBPSTERP S

Sobe SARALA
SUPREME COURT JUDGE

Y Iy ISR YN Y )

DeKe CHIRNA
SUPRENE COURT JUDGE




