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HOLDEN AT WDOLA

{(Criminal Jurisdiotion)

ALLAN KUNMDA Appeliant
v
THE PXOPLE Bespondant

Coram: lMNgulube, C.J., Chirwa J8 and Lewanikxa Ag. Jg
on Sth June, 1996.
Por the Appellant : Hiss W.L. Henrigques, Daputy Dirsctor of Legal Atd

Yor the Respondent: MWr, R.O, Okafor, Prinoipal State Advocapy

JUDOHMENT

Chirvwa J& delivaered ths Judgaent of the Court.

The appellant wvas convioted on one count of Agaravataed
Bobbery ocontrary tc 3ection 294(1) of tne Panal Code. The
particulars allege that the appellant on 2rd Pebruary, 1993
at Ndola Jointly and wnilst acting together WwWith other
persons unknown and armed with a firearms rodbed one Maxwell
Mwasle of one Toyots Dyna wmotor vehiclie valued at Kl.5m the
property of Ndola Bakery and that at or immnediately bdefore
or immedistely after the tlme of such robbery used or
threatened to use astual violence to the sald Maavwell Mwale
in order to obtain and retain the said motor vehiale. Aftar
his conviction the appallant was sentencad to the mandatory
death sentance., He has now appealed to this court gzgainet
the conviction.

In arguing this appeal Miss Henriques advanoed two
grounds of appeal. The firat one was that the learned trial
Judge srrad tn admitting the warn and cautton statemsnt
regorded from the appellant,
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In arguing this ground 1t was advanced that PW10 who
recorded the warn and ocaution statement testifled that
before he did that he interviewed the appellant and this was
done before he warned and cautioned him. She further
submitted that the detailed warning and rights were not
explained to the appellant. He was never warned that any-
thing he may say may be given in evidence. The main
objgction to this statement was that the appellant was
beaten and starved for a number of days in the cells. A
trial within a trial was held to determine the voluntarine=ss
of this sBtatement and on behalf of the prosacution, the
recording officer and one other off'icer gave evidence. Thay
botﬁl denied beating the appellant and as to the second
witness who witnessed the statement testiflied that he saw
the appellant take some food whilat in police cells. This
denial of the two officers beating up the appellant 1is
confirmed by the appellant himself who told the court below
that the two officers were not part of the group that
assaulted him, Miss Henriques also took the issue that
the witness who testified that he saw the appellant eat in
the cells did not give details as to when and what type of
food the appellant was eating and also who brought that food.
She submitted that since on the confession evidence against
the appellant, bearing in mind circumstances under which 1t
was obtained, this warn and caution astatement should be dis-
regarded by this ocourt and in the absence of any other
evidence oconnecting the appellant to the robbery, he ought
to be acquitted.

The second ground of appeal on which Miss Henriques
wanted to attack this appeal was on blood samples. The first
was collected from the motor vehicle in question and the
other sampla collected from the appellant. However, after
being drawn to the fact that both samples were of the asame
group, she did not pursue this angle of the appeal.
However, she also took the issue of ¢the finger prints

allegedly collected or lifted from the motor vehicle by PWH,
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She submitted that since the results of the same are not
known, this should be assumed in favour of the appellant
that the finger prints collected or 1lifted from the motor
vehicle did not belong to the appellant.

In supporting this conviction Mr. Okafor for the State
has submitted that the learned trial judge was in a better
position to obsorve the witnesses and that when the evidence
A8 adducsd by the proseoution and that Ddy the appsllant,
the learned trial Judge ocorresotly dlaregardad the evidence
by the appellant. He sudbmitted that the warn and caution
statemant was recorded from the appellant within 24 hnours
of his apprshension at Mukaabo. Further that at the trial
the appellant was adequately repressnted and taking tha
totzlity of ths evidenocs as to his 4injury, and alsc the
blood aawmples collected from him and from the motor vehicle,
thesse rendered support to tha warn and ocaution statement
which as the learned trial Judge found was fraes and voluntary

were sufficient to sustain the conviction.

We have considered the evidence at the trial within the
trial and also the detalled ruling that the learned trial
Judge gave alfter trial withnin a trial, We have alamso borne
in mind the circumstances under which the appellant wvas
apprehanded and also the time whan the warn and ocaution
atatement was recorded from him, We have found it extremaly
difficult to find any unfalr cirecumstances under which this
warn and caution sastatement was recorded and we have besen
unable to find any errors as to the findingas of the learned
trial Jjudge on this point. Ve agree with him that this
warn and gaution statsement was free and voluntary and a
oourt is entitled to convict on a warn ind caution statement
and authorities on this poin' j.:0psund in this court and
other courts of aimilar Jurisdiction.
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The court was competent to convict on a oconfesslion and
having agreed with the learned trial Jjudge that the statement
was free and voluntary and having accepted that there were
no circumstances under which he could exercise his
discretion to eliminate it, we confirm the gconviction of the
appellant. The appeal againat convietion 1is dismissed.
There is no appeal against the mandatory death sentence.
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