IN THE SUPREME COURT OF ZAMBIA APPLICATIONS Nos.SCZ/8/235/95 and
$C1/8/236/%
HOLDEN AT LUSAKA

(Civil Jurisdiction)

IN THE MATTER OF: AN APPLICATION UNDER ARTICLE 41 (2) OF THE
CONSTITUTION, and

IN THE MATTER OF: THE ELECTORAL ACT 1991 AND SUBSEQUENT AMENDMENTS
THEREOF and

IN THE MATTER OF:  ARTICLE 34 (3) OF THE. CONSTITUTION OF ZAMBIA
BETHEEN:

AKASHAMBATHA MBIKUSITA LEWANIKA

HICUUNGA EVARISTO KAMBAILA

PETITIONERS
SEBASTIAN SAIZI ZULY (Suing as Secretary General
of UNIP)
JENNIPHER MMABA PHIRI (Suing as National Secretary
of Liberal Progressive Fromt)

AND
THE AYTORNEY-GENERAL
THE ELECTORAL COMMISSION RESPONDENTS

FREDERICK TITUS JACOB CHILUBA

Coram: Mgulube, CJ, Bweupe DCJ, Sakala, Challae, Chirwa, Huzyamba
and Lewanika, JJS 14th November, 1996

FOR THE PETITIONERS: E.J. Shamsana, SC  Shaowana & Co
.M. Chona, SC  Mahachi Chambers
Prof. P. Mvunga, Patrick Mvunga and Assoclates
0. Dzekedzeke, Dzekedzeke & Co
S. Sikota, Central Chambers
N.K. #ubonda, D.H. Kemp & Co.
Mrs. F. Zalounis, Legal Counsel, UNIP
Mes. Muttl, Lukona Chambers
E.C. Lungu, Andrea Masiye & Co.
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FOR THE RESPONDENTS: S.L. Chisulo, Solicitor-General
E. Silwamba, #alambo Silwamba & Co.

By Muzyamba, J.S.
This is a consolidated petition by Akashambatwa Mbikusita Lewanika,
Hicuunga Evaristo Kambaila, Sebastian Saizi Zulu and Jennipher Mwaba Phiri
against the Attorney-General, the Electoral Commission and Frederick Titus
Jacob Chiluba for the following declarations:
(a) That the provisions of Article 34 (3) (a), (b) and (e)
of the Constitution in respect of Frederick Titus Jacob
Chiluba have not been satisfied and therefore that he was
not qualified to be nominated as presidential candidate
or to be elected as President of the Republic of Zambia.
(b) That the said Frederick Titus Jacob Chiluba, in contravention
of Section 9 of the Electoral Act 1991 as amended by Act
Wo.23 of 1996 has sworn falsely as to his Citizemship: and that
of his parents.
(c) That Section 9 (3) of the Electoral Act 1991 as amended by
Act No.23 of 1996 is ultra vires Article 41 (2) of the
Constitution.
(d) That the said Frederick Titus Jacob Chiluba was not a Zambian.
(¢) For an Order that the 1996 Presidential Elections be stayed
until the determination of the issues raised in the petition
and such other relief as the court made deem appropriate to
enforce Article 41,
Before the petition could be heard the court, on its own wmotion
raised a preliminary 1ssue namely whether or not a petition under Article 41
could be brought before the Presidentlal Elections are held and aespeclally

in view of the provisions of Section 9 subsection (3) of the Amendment to
the Electoral Act, 1991.
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Article 41 (2) (a) and (b) of the Constitution provide:
"2 Any question which may arise as to whether:
(a) Any provision of the Constitution or
any law relating to Election of a
Presidet has been complied with;
(b) Any person has baen validly elected
as President under Article 34."
And Section 9 (3) of the Amended Electoral Act 1991
reads:
"Any question, by any person, which may arise
as to whether any provision of the Constitution
or any law relating to nomination or Election of
President has been compiled with shall be
referred by the returning officer or by such
person to the full bench of the Supreme Court
within 14 days of the person elected as President
being sworn in, in accordance with Clause 9 of
Article 34 of the Constitution,”

Leading Counsel for the petitioners Mr. Shamwana argued quite
forcefully that Article 41 (2) was in two parts. That the first part in
Subarticle (2) (8) relates to compliance with the provisions of the
Constitution and any other law that deal with presidential nominations and
Subarticle (2) (b) deals with the question of whether or not a person has
been validly elected as a president.

That under Subarticle 2 (a) any parson was at libarty to bring
a petition to challenge the nomination of a prasidential candidate before
an Election is held.

That Section 9 (3) of the Amendment to the Electoral Act was
ultra vires the Constitution in that it seeks to postpone the right of a
person under Article 41 (2) (a) of the Constitution to bring a petition

to a date after a winning candidate has been sworn in as President and not

hafars tha Floction.
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hat tne court had jurisdiction to declare such a section
unconstitutional and to sever it from the rest of the Act. In support of
nis argunent he cited the case of The Pzople v Thomas Mumba 1584 7.7, 3¢
oy Chirwa J, as he then was.

For the purposes of this ruling I do not intend to dwell on the
question of tha cost of running the Flections. Hur on the question of
subtle invention of a mischief allegedly create¢ by Section S (3) of the
amenuiznL o the Electoral Act, 1991 referred to ny . Sikote in nis
arguncnts. For tihis reason I do not intend to repeat the arguments Ly Prof.
dvungs ~f e, Sikota,

For the other side, it was argued by v, cuisulo tnat the words
of frticle 41 were unambiquous and that they shcuic inport thelr natural
meaiing.  That siereaes aon conpliance may exisi in ceras of article 41 (2)
(a) of the Constitution during nomination neverthelass it was not onen to
anyoeoy to brine soootition relating to thau aomination before Elections.
To fortify nie arjument he referred the court to Section 9 {(2) cited above
Wiz, e agein arcuea was UNAMDIGUOUS.

Gn the question of whether or nnt Section @ (&) wzs ulira vires

Artvicle 21 no ervued ihabt tie Section was procedirci. fnai it alu not take
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arred by Article 41 (2) (a) aw cherofora that it was
batrs viees oo Censtitution,
Ang ir. Sllwamba, while conceding thnat revicle #1 (7 §/3d‘ nug

restrictive he concurred with :ir. Chisulo tnat this suoarcicl» was cauant
Up M Rectia o 20 af the amendmont £o the Eloctorcl At oyl he sald was
Intirs vices v consciodtion.  He furdner suosdtoct What ossuming that it was
ultra vires the Constitutlon this court had no jurisdiction to declare it
unconsiiotcional,  That oaly the Plon Coust s coosetoni no do so under
Article 2,

In reply, #r. Shamwanz argu2d that cnis court had jurisdiction

to . declare the Section unconstitutional,
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1 have considered the arguments on both sides. It is
my finding that Article 41 (2) is in two parts. Subarticle (2) (a)
relates to nominations, that is qualifications and disqualifications
for presidential candidates and subarticle (zsegelates to the validity
of the Election of a President, that is whether or not the Elected
Prasident conducted himself in accordance with the Electoral Regulations
during the run up to the elections.

The pertinent question to ask at this stage is when can
one bring a petition under subarticle (2) (a). Is it before or after
an Election is held. The answer would appear to lie in Section 9 (3)
and as to whether or not it is procedural or a matter of substantive
law, that is does it take aware anybody's rights under Article 41 (2)
(a).

I have closely examined the Section and I am satisfied that
it is procedural. It is not a matter ef substantive law and does not
in any way diminish anybody's rights under Article 41 (2) (a). It is
therefore intra vires the Constitution. For this reason I hold that
the petition is premature. It ought not to have bzen brought at this
stage. I would dismiss it.

In view of what [ have said above I find it unnecessary to
decide whether or not this court has original jurisdiction to declare
any law unconstitutional,

I award the costs to the respondents.

SUPREME COURT JUDGE




