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the judgment of the court.

CASE REFERRED TO:

1. MARRIOTT v

that tne azfzliznt w23 en
salary of X£2,292,435 per

bock valye. Tners
bonus cr aliowance

o7 servics aspliczt

Iriefly iz T2
by the raspondent zs a2 Sé
ment. In 1694 therz was

incrzasad o K42,267,288
Incraments wers revirsed
offared tg retirs z2irly &
raguestsd taat nNis zarmin
Aéministrzzion Manuzi. T
Aucust 1968 Hiz zzrmin
cid salary :nd was 32ld D
dissl=azzs =im. Fz Ihen
fours szoging whe Iztiarz

OXFORD AMD DISTRICT COQ-0PERATIVE SCCIZTY LIMITED

(No.2) 1970 1 QB 136

€21 2¢ainst & Hizh Court dagicizn rziusiag T Zeclars

Tizlzd to terminzl benefits nzzad o0 203 ingraassd
Znnum and TS purchass pis narsopél oS S0ider car it

G 2 Cross appezl ageinst thz swerd oF 2.°7. Africa

her allowancss cus and payaziz uncer Ihg conditions

tne agpnellzni. o

¢tz of the Cass zre that the :cpelisnt #as smcioyes
123 Manager &anc in %hat Capgrizy wés 2art oF Manags-

2 gzneral increzsa in salarias for zll smplowess oF

Ted

13Th

per annum with sffact from fg7 April 1594, The

on $ih June 1992, Then on 23z August 1984 the zocell
flar ssrving th: respondany fre 22 yEITI. 6

2l cackagz o2 werkad of the sasis &F i3 PErignnsl
Nis wWes accaziac and his lass working 22¥ was 2530
&l 28A871%5 wers then workss nup ¢F 1A% 8@5i3 oF wrs
is zzrsenal o noider car pas ozt pock dalue [REE
.otk cut cricina=ing actice ;7 notich i0 Th2 High
TiIns S&% guT atava. He ias-, wencs 0l 2Ifesl.



D32 | 63

There are eight grounds of appeal, thrust of which is that

the learned trial Judge erred in his finding that the appellant was part

of the decision that raversad or led to the reversal of t{he salary increments
end in holding that the price of the car was negotiable.

As we se2 it the real issue is:

"Did the acoellant agres that his salary be raducsd
and if not what is the effect or consequances of zn
smployer varying or cancelling a basic conditicn or
basic conditicns of sarvice without the employes!
congsent.” 3

Before we consider the issue and the arqgumen:is we wish toO stats
here that althcugh Mr. Shzmwana's name appeérs on record as leszfing Counssl
Tor resgoncdant, he did net infact arcue the appeal. His sola surpose far
zppearing in court was, tc use his cwn words, 'to launch and lzt loose' Mr.
Shonga whe had worked undsr his closz supervision for e geriod of & veirs
and upwards and who wés aspezring in the Supreme Court Tar the “irst tims.

We wish to commend Mr. Shamwanz for this znd it is our hege thzs ciher Ssajor

Counszl will amulate hiz.
WE NewW TUrn T the issue and the argumenti. My, Mohencé irzuss
thet tng aseellant dic not zoras that his znnual salary ng pasos22. Th2T by

-
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1st April 1994 and that for 3 months be was paid the increased salary. It .
is also common cause that the increase was reversed on Sth June 1994 and

that the appellant was paid a reduced salary in July 1894. The learnad trial
Judge found as a fact that since the appellant took'part in management
discussions to reverse the salary increments he must have consented ta the

reduction of his salary.

OW4, Peter Knoedel, than Managing Director of the resgbndsnt said
in his evidence :at page 186 of thz recaord of appeal:

"In February 1994 we é&greed on salary increase, to be
effected on April 1st 1994. Mr. Kabwe, as Senior
Manager of the Company, was a party to the negotiaticns
"for salary incrsass. We agread on an increase which
b was higher than what we had budgetsd for. And the
’ Caompany was doinc bedly. Later a dispute arose which a2
to an induszrial action. [ called for a Board Mesting
oftect the high salary incrszzzz. The
Comgany hég paid the ns

[}
)
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€25 hen et On
All tThis was
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salariss. 7Th2 revyarse Wes m

Management

_promised z new szlary 3
beth verbeily and in writing about the i
Kapwe knew this ravsrsal. BHe was part of the Funciizsnal
“, Managementc. u
I am not surz (7 ths Plaintif? got a lattar
about the raversal.
I knzw Mr. Lishomwe. He was cng of cur
Managers. His package was not relatad to that ¢f
Mr. Kabwe. The circums3tances wers diftsrzant.

Tizavit in cpoesition in thAs supglemenzary record
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After lengthy discussions Managemeni was of the
view that dUe to tha seariousness of the issue

at hand it would net be prudent to rush into a
decision. A cararul study should be carried

out by HRM in line with the instructions given

to him by the Manazing Director in his ngte to
him which was not cepied to other members of the
Management Team znd instructead him and restrained
him from discussing the issue with anybody elsa.
Te this end Gensral Manager volunteered to raport
to the Board accordingly and also to the government
and staff.

G4 observed that the entirs Mapagement Tzam over
the past one mcnth nave pald no attention to the

business i.e. accounts wers getting cut of hand,

customers were nc: being attended to effactively
anc seles warg Tzlling. It was necassary ©o pay
vary serious &tTenticon to the stais oF the company
geciuse whét ha-oans tg 8.F

conssguencas ©I tha asonomy of Zambia 23 oz whole.

T and Rziiways stoppsd coerating just

becausz Managsesznt wers busy waleing atcut salaries
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On 8th June 199¢ there were three Management Meetings. The relevial
15t Mesting read as follows:- -

\ﬁf

2 part of the minutes of

"The Chairman informed the meeting that the
purpose of the mesting was to discuss the.
recent salary incraments in BPZ which during the
racant mesting of the Cabinet chairsd by ths
President, Mr. Chiluba wera viewed as excessive
and should be reversad/cancelled.

Ke further said that CGovernment reaction to 3PL

salary increases had nothing to do with methcdology,
tut that the incrsases were abnormal and wculd

(>3 P
- " affact the dividends to be declared, and as a
M result the Board is requesting Manangement o .

ceme up with opiions.

Tne Chairmen said that he has developed 2 sysiam
=0 mest the Government's raquest as Tollows which

-

nz Telt iF imolamentad he would be zble te Iz

- Recenzly reintroduced Fousing alizwancs <o remais

- Meritincrament at 10% to remain.”

~h

cliows

@]

[#]]

Thosa of +the 2ng Mesting ra2zg z

“The Managing Dirsctor informed the mesting OF h& Maniizment's
decizion as 7sllows:-

- Due *o thz Qdiffaring views of managament cn the praposals
and the underlying fact of the rzsercussica o
imclemaniziion oF such oroposals Management acre:zi that

lary structurs
otherwise, wigy arz it libaryy

&
in thaz czcisiza U2 tha =mplovass

ke g
- = ~ A -7 - - H N +~ " ~— o
- Tne zbove decisiczo was communicatad te ne Chaiq=an in
=hg 2rz3zncs I R S- - b = t‘-r‘::qc’*--' :
(Wi -l TITHT - v T2CTITS cm‘,.-&, —Ong'-!' il P -n’ aﬂC
Withgy
T m NN w i e = —-_—— e =l - - PN A -
- Thz Jhiirman 32iZ Lhaet sings thers has 2830 nQ Itangs oF
jTiniz ovre Thalemzn weoeld requazs The 22800 2T 1mmorre.!':
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Board Meeting to adopt his proposal he had
magz in the morning's mesting viz

- complzts cancallation/revarsal of Cost
oi Living

~ and rztzntion oF the merit increass,
nousing allowance pavment and recent
housz rsnt recoveries at curranit lavels.

Mr. Sampa rzmarkac that cn our faars of lzczl implications
Mr. Muscnda, the Company Secretary would acvise on

that, Geovzroment can not run cn fears and czactivation

cen only bz a facter if thers is lack of exzlanetion

tg stafif. We shculd try f,o avoid news to Lrask to
the cublis's eys 2bout these salaries.

Tuture 1T whe currant pesivica/stance was iiopisf.
Az the Zxzed iT O mEs To ocrocsss without ans Faret-0e
N3 wiE we—me M Y e Ly AT T Dl 4 [T
gzlavs,

' e § -z ey m — e g = e tmar = bz aan
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oyer Whg L3251 ~ AZuUrs, nE onsd oe=sEn oo Toul ¥iso

A - e -
Czpz Town 2nd Ths '3' Shershoiders havs zxi~ss3:d

crea7 exzzation =o this which weulg yizld jrazz
consesuenczs.  We should make svery enczzaviir i

MEnacamsnt L0 mest acealn end raconsider thzir 3tence
and reccrs their decisicn through the M0 =7 Iha
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geard Mz2iing schsculed Tor C2.00 hours womorraw.”
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on 9th June 1994 Management hald another meeting and the relevant portion

; of the minutes of that meeting read as follows:-~

- -

"This was the third and final meating of this
Management Tez® vollowing two msetings which

‘were chairad by Mr. Kasunga Chairman of 8PZ Soard
at which Manacement Team and Directors Sampa,
Greensmith, Bonga and Withey (the last ogne) wers

in attendances. .

- The purpose cf the meetings as mentioned by the
Chairman Mr. Xasunga was to discuss the recent
increments in BF Zambiz which during the recent

2 o Cabinet Mesting chaired by the Prssident Mr.

Chiluba were vizwed to be excsssive and should

thersfore be reversed/cancelled. This instruction

was communicatzs to Zimco by ths Cabineif, and

Zimco would liks BPZI Management 1o Come up with

procesals on now To meet this instruction beforsz

tn2 naxt BoerZ Mzeting schadulzsd for 09.00 hours
on Thursday ¢ Cung 1594,

Mznecament sxzrzsissd thelr anxisty agver tha shers
notica given in which to coms vo with an optica
T and the Board

=

that will be zcczzpteble o staz:
witheut causing work disrupticns, neclitical

\ resercussions, iiticaticns et and stand. the tass
! o

]

of time.

The Tinal prezesal was that:

(a) The Boar< snould ratify Ths ascorovals made
oy the Chelrman, the Managing Dirscior in

(b) If not rz=:i<izd, the Board shculd decide on
the new z=-~vz2turz and hew 2hes should be

implamen=zzZ. Or,
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On the same day, 9th June 1994 a Special Meeting of the Board of
Directors was held at which the salary increments were reversed. The
relevant part of the minutes ofF that meeting read as follows:

"ReTerance Minute Mo.1528.5 of the Special
Meeting of the Beard of Diractars of the
Company held on 2ng June 1994, The
, Chairman raportad that Management had not
worked out the various options for reversing
the excessive salery increments recently
awarded to employaes as directzd by the Board
and that explaration had been given for
the non—compliance. ' .

The Directors nctsd with graat concern the
. pegative attituce oF senior members of mzanage-

ment in carryinec cut the decision of the Board
and streszad trhet the situaticn could nes be
zllowed o go unziated,

ATter guz and zar=ful czasideraticn, the Scerd
RESOLYED

{1} THAY the salzry |
an ist Azril 1994 De rsvokso TorTawiii.
(i1) THAT the salzry increase of 25% comprising
of 10% merit ennual increment and 15%
decrzase in rental recoveries be award
instzzg to aill categories of emplcv:es wWith

st July 1894

(iii) THAT no rscaveriass for meniss alresdy paid
be done

{iv) THAT manggamsnt be and is hersby cirect
t2 inform 21! workzrs abcut the decision of

the 3oard".

that management did net agres or resolve to raverss the salary incremsnis.
[t i5 alse culta clzzr from iz minutes oFf the specier meeling of the
goard of Dirzcicrs of <he rasisndens that the Board ¢F Dirssters gock i
ucon themselvas o raverss Thz salacy incraments 2UtEr manigement nes

- - - -5 - R - - I e R LT - .
Failad o2 maxz 3 Zaciztan, - =ocok This gdscislIn LS Lo wIYIYnTaEnc
apa e s e - e mma;— = yymea wmagy— AT 2an : i
QTESIUNE ENC AT S8IlilId UhT L0d remanTs wWars WiUhCUY LT3 a2Irdvil., (o2
”

ic Anits slezir fram documencery avicsncs ¢n racard. O chese fzcts we
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ars unabla tc support the lzarned trial Judge's finding that the
appellant consanted to the raduction of his salary. In MARRIOTT casa
(1), cited by Mr. Mubanga the facts are that the appellant wzs employad
by the responcents as Elecirical Maintenanca Foreman. The rzscondsnt

decided to rzduce the work 7Torce in its Works Deceriment and wrate to

the zopellant that tecause o7 this his status would be raduced and that

his salary wculd be reducas by £3 & wesk. Tne apcsllant prosssted aad

continued working. After sometime the respondent wroi2 to him again

that instead of reducing his wage by £3 they wouldireduce it by £1. The
. appellant protested again and gave & week's noticz t¢ take ug anothar job.
r

bnn

He claimed rsdundancy payment which was refusad. He then tock the mett
to court. Tha trial court held thzt sinca he hac continued werking Def
taking up & new jeb he hag acceptsd the new conciticns and was fheravors

not antitlec o a rsdundancy packace. On appeal it wes helc That since

i

O

1]

-
«f
the pertiss fad not agrse¢ to the variation of tne écgel

l
reduction ia siatus the contract of employment tzrainzted

variation o7 the 2ssantial tzrms ¢ the contract anc thet

was entitled o 2 rsduncancy payment. We raspesiifully agrss wizh inzt
decisicn Wizl iF an zmplovsr verizs 2 basic or tzzic condiziing of
employment wilhoul tna ceonisnt of <ha smployes han The coInirili of
Smployment SErainglss and tne empicyse IS deemel 0 Rave [2E7 laclarad
rRCUnGEN. 20 The dilz of sueh variziion and musT 33T & redunlINCy favment
¥ 02 CONCITIoNs &F saryiszs de provide TO SUCT DEYREAT. W@ WoUlo acc
here thet 17 the cenditicns oF sarvice provide “or zarly ratirsment anc
net radundanly then =ne swslayee saculd be deemss 1o De on 23MLY reTirsnent

2
apceliant Caatinued working after his salary wes

refuced cz2nnzt ba said

- - = - & - — -y =

irinm wWe hold thzravors that Ind ccohorsct
&« e nwlt @

of emcloymest betwezn the

a
resgondent £aCuced The aczaliant's salary withous RIS censeEn
rovid

the condizizng of sarvics spovide for redundancy end Aot zzrly recirament

szrly ratirament. The oniy {ssus setwesn them tharsiore i walt szisry
w23 soplicole dn Cileulasing pis pensfits. Wis 15 tae inomessed of
retucEt ST TT was zrzusd py de. SAOAGE TRET M. LISRITWE WRT 2153
reticsd 23riy wes 231 tepmipel manefits On ThE S1I 3¢ recilst szlary 2nG
nerefors SRat this epplizd to tha appellint 23 well. [eomEnt e

HM s apm 0a
Ny e e ".

« Lizenmue

TAT Y e -
CARLY RETIRTMENT
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Furtizr to discussions in respect of the abova,
I now wish to confirm after censultation with

B both shareholders that your request for early
retirznent has besn acceptad as an excsoticn to
cemgzny policigs. You will be retired from the
Compzay and ycur last working day will Bz 30 June
1994,

1 In consideration of the long servicz you have
) randered to the Company, your retirament
tznzfits have been necotiated and will consist
=f three components.
- . 1.1 = lump sum payment calculated in linz with the

zcrnany's policy for early retiremenz, baszd
:n your Base Salary as of 31 March 13%<,
reasad Dy 15% (merit) and a specizl paymant

:F 15% on one annuel such Base Selsry,

+

Mr. Lishomwa was -w.3 and a2t page 137 ¢7 ke recerd -° 3zzezi ne seld, In

zxzmination {n coizT:
"ln vz, 1 oalsc rzesived @ sizilar letizr from he
Bci~s inCreasing my szlzary,

:)
tla
—

e tmpany [ was paic on the basis ¢f zarsg
Administrative Manuel contants. (sae I-*:t!Kua) znd
A 1{s. Tnis manual ccntains the prcc:’:"d"'re ind
armuiz for calculating retiremen benafizg,
T 332 "MMK1{a} and "MMKi(b). Nhen [lz77 3P, 1

-

was 23id on the incrzasad salary and nct on ths
/gl:‘ szlary, This shculd have applizd =z zvarysedy
213z whosa salary was incraaszad”.

In cross examinzzizn document 85 weas naver pui acr2is 22 hiz. Neither wWeés
L i

the computation 7 5ls tzrminal bamsfits put acras: <2 Him ner waes i3
craduced in gvizzncs by the raspendsnt For ths cours o gaz how Ris
cenefits wers Zzlzuiatad. MWe ars unablz therzfors 13 zzc20f Mr. Shongz's

wh2 partiss tazr-inzzad 2o 9%th Juns

=~ =1 & « f—_ - - o L] A - b e
zzoellant’s s:ziiv wizhcus his consent. His bensizs -aarzicre cucht =2
n27g Desn leitllitil 8n Shz increzses zzlary asolizisis ts qim tRza.  Ths

viar..,
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We mow turn to the szle of the personal to holder car.

Mr. Mubangc argued that the learned trial Judcz erred.in law in holding
that the prica of the car was nasgotiable. That at the time the appellant
retirad ths conditions of sarvice rslating to ihe sale of personal to
holder cars had not bean varied and therefors that the appellant was
entitled to buy the car at book value. On the other hand, Hr. Shonga
argued thet the car was less than four years cld and therafors could not
be sold at book value. He raferred us to tha evidence of DW.3,

Mr. Mumbuluma at pages 177-178 of the record of ap:;eal who said that
personal tc holder cars which were four years old were sold to holders
at 10% of thair original value and that cars which are less than 3 years
are never szgld and those between 3-4 years are sold at the Managing
Director's ¢iscretion. That this garticular car was acquirsd in August
1989.

Mr. Shcnga concluded Ly saying the: on the evidsace before
him the lzzrped trial Judce was right in his Tinding that taz price of
©NE car wis nsgotizble.

We heves considesred {hz evidencs on recsrd and TRz arcumenss
2y 00TH Coiaszl. The rzisvant condition is et pace 48 of -z record =7

"Company Car

company to srovi<s a personal-ip-holder corizny.

—
=
i

in

car, of not lzss than 2800 c¢g, or in line with he

axisting merkeT snvircnment, repliced Bvery four

years, Fusl FTr2e. Cpticn to purchass it at 103

of eriginal Dollar zrics at the sxchanga rate ruling
1
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I+ is common causs that the appellant's last werking day was
26th Augus= 1664 and on the evidanca on DW.3 ws Find that t=z car in
cuestion wiz four yaars sld &% thz time the 2cpellant recirsd. He wes
therafore an=iglad %o tuv i2 27 Sock value. %Wz weuld thergziore allow

e appeal zn tais ground.

Wie agw turn To Tos CrIs aopeal. iz wes argus< 2v Mr. Shcnga

ac .
o . - ~ T - —— i+
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other allowances fie argued theat the appellant was not entitled to these
since they were nct pleadad. 0On the other hand Mr. tubanga argued that
the learmed trial Judge was on firm ground-when he awarded the appellant
the bonus and other allowances. Tnat the bonus was sravided for in
cendition 5 {d) of the ccnditions of service at pags 49 of the record of
appeal and that it was pavable without asking for it as it was not

discretionary.

We hevz consideraed the evidence on record and the arguments
by both Counsel. Condition 5 (d) of the conditiohs of service provides:

"BP Africa annual allowance revised yearly
in line with the UK inflation rate."

‘ The fact that this allowancs was payabls is common c¢round. What is in dispuis
is whether or not it was payable on prc rata basis evan to those who had
lett emplovment. ?PW.3, Mr. Lishomwa whe held the pesition of CGaneral
Manager beforz he reiirsec szid at page 168 of the rzzord of apgesl:

"2z the Plzinfif7 was entitled o ths

"A,:, Atricz Zenus". It was gover 7,002

And at page 163 7z said that he was pela the boaus 2n gro ratad basis as
part of the retirsmsnt package. He saic:

"¥ez, <here havs bean persons who bensfitzd

From "Africe 2conus® on pra-rata basis.

[ 27 The example myself, [ benefitsd."
And DW1, Mr. Caizzls said et nage 171:

"I zlsa enjoy=sqd the Bonus benefit, pais to

Senizr StavrT. I had worksaa for 11 vaars

in 1332 - 18C¢Z end got less than the lzmplzta

vzir antizizment. [ get lass, not lomolszta.

I azvar 2xcarizsncad the payment oF 8cnus on a

oes.,3ta D23ig.”
Quizaz clzsarly, elznouch Zhis witness said that he nzver exgerizacac
peyment of ths bo-us on Zrz riZ2 basis he conczdad 5zt et ong time, during
Ais 11 w2zrs o9 z2riics W17h Th€ rEsgondent ne 63T tia benus Cn Sro rais
C23lz. On oThiz zoizznoz oss zrz zatisTiad $hat 1hd azcallent was anzizlac

— U e . — e — e g e e el
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ta BP Africa bonus on oro rata basis. As regards other _gl_lowances
these were not claimed and therefore not 'awardable. The ¢ross

appeal therefore succeeds only to the extent that the award for other
allowances is set aside. We affirm the award {or BP Afriz:z bonus.

The net rasult is that we order ih2 respondest to pay the
appellant the sum of K135,606,357-66 claimed in the amendzd originating
notice of motion. We award intzrest at average short tera bank deposit

-rate from the date of the amendsd notice of motion to the date of this
judgment and thereafter 6% until the judgment sum is paid.

Costs {n this court and in the ccourt below €2 the

appeliant.

E.L. SAKALA
SUPREME COURT JUDGE

—D.X. CEIRWA
SUPREME COURT JUDGE

Wi, MUZYAMBA
SUPREME CQURT JUDGE




