IN THE SUPREME COURT Of ZAMBILA SCZ APPiEAL NO., H41/19495

HOLDEN AT LUSAKA

.

(Civili Jurisdiction)

B e I W E & N:

CHARLES MUKINKILA CHITENGI Appellant
and
THE ATTORNEY-GENERAL Respondent

Coram: Bweupe D.C.J., Cnaila and Chirwa JJs
on 25th May, 1246 and 7th February, 1997,
for the Appellant : Mr. C.K. Banda of Chifumu Banda and Associates

For the Respondent: Mr. D.K. Kasote, Assistant Senicr State Advocate

J UDGMENT

Chirwa J.S. delivered the judgment of the Court.

This is an appeal by the appellant against the judgment
of the High Court that ruled that tne appellant was not a
Zambian and therefore could be deported by the Minister of
Home Afrairs under Section 26(2) of the Immigration and
Deportation Act, Cap. l22.

The history of the matter 1s that on 2nd day of Marcn,
1990 the appellant was apprehendsd by tne Chief Immigration
Officer from Inter-Continental hotel and detained at Lusaka
Central Prison. On 17th March, 1990 ne was served with a
deportation order signed by the Minister of Home Affairs on
16th Marca, 1990 pursuant to Section 26(2) of the Immigration
and Deportation Act, Cap. 122 and taken to Kasumbalesa border
post for his deportation to Zaire. The Zairean authorities
refused to accept the appellant, 2alleging that he was not a

Zairean and ne wasg re-detalned.
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Followinz thia, he obteinad lesve ¢to desus a writ of
narbeas gqorpus. At tag hearisg of tis wrlt there waa Ddoth
aryidavie evidenca and viva vocw evidense by the appeliant and
stats vitnoayze,

The avidoned of bha aphellent wae o she effact thet ne waa
born at Kxlingi vilikzge, Kipushi, 2aire of Taabian pasenta.
He went Lo gannol ibere aned cpoa a3 desize of both parents,
the Mlest was hilsg wnofher when e was very young and his father
last tn 1962, he wan adlleocted by NHia unsle Bernard Muxinkila
#who was hia ¥itneas 4% tha aearing 9F Shs 20il of Kabeds cOrput.
His father's nana was Patpick Wuklnxzilas Keahoba froz Kasempa
and hig sother ay Harriet Belange [ran Chidola. On srrival in
2anbia he shartaed worwirg Cop Naibais Uistdion of tagd minres. In
1988 he was detsinad at wujsaka's Consral Prizen fo~ 14 days but
no reaacns wore given, hat they goaatioasd him about whers he
a2z feon. Ya olao toXld the cuurt Lhat wiilsy in Zasbis he
had oeern wopking tfor State Hovwu? 2 an rgent %raning ssugglers
$2% Lllegsl miaers sl for thia. ae aad nis Teinmde wore given
%Y aczrs and Bouzes. Ha mald 1T thay doubted hiam origines they
could not havse exployed hism In sush densitive jebes, 04 Lag
Hat.oaa) Tagilatration Sard whlh me obirtned fn Kitwe in 1968
pearing theée partiouiars Thal he wsz korg al Jamwala village
Calaf Kalfiale tn Bulweni Diapeizt, the appellant patd that Lt
Waas not hias who gave The zarticuiars but 3la aunt, the wife
of his witness but she had sinc: died. Az far as ho (s
concaraed, A€ waw dborn in Zaire nof lawbian parents.

The appeliant’s wicsness was Jdarnacd "Makinkils <ho clalmed
that the appellant was hHis "son® and se wWag the son of kig
elder brother who died in Zaire end thuxt e left for Zalre in
1934, Ye cnue to Know the appellant Sn 1988 4n Taice wasars ae
¥aa born., He Turtner toid the courh that hieg zether wus Mangl
and that Yadinenu wae taw eldfaer siats- Y2 His (PW2) wnother,
He sastd that L Hebpinenay seys tuag 2he enly had heaby girls, she
would ba telling lies ax ahe was th2 sather aof Joasaephi Chitengl
and wee bern A% Mundaki village, Chiol Kaseapea, Xuscompa
district,
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For the respondent, 8 witnessas geave evidonse. The firat

§ are relatives of PW2, Bernard Mukinkila., DWWl was ons of the
five daughters of Babinenu and that the father was Ngangula

and that they had no boy in their raxaily, and thatr there was
no Joseph Chitangi. She oconfirmed that PUZ was a son of young
alister of hor mother and she naver knsw She appellant,

P¥2 confirmed the evidenss of DWlL in respect of the numbder
and sex of the ohildren of Babinenu that thoy were only five
girls. He alaso knew the fumily of PWN2 that there wers Y
ohildran, % girls and 2 boys and of the 2 boye only PWZ i»a
alive, the other one Yoram died at DW2's village and that aa
asver went to Zaire. iHe doss not know ths appellanmt,

PW3 &8s another relative of PW2, ehe to0o does not knov the
sppellant,

DWE wan Chiefl Kalilela who denlied having & village ¢ailed
Knmwala in his area.

DWS was registration officer who fasusd the appellant with
the Mational Registratioa Card., He gave the procesdure raquired
fn giving NRC and in thia oxse the appellant produced & aschool
certificate and he andorsed &t the back of the cersifionta.
The appeliant gave the particulars himself aa baving bdeoen bern
on 2nd April, 1943 at House No. 6028 Cnimvemwe, Xitwe. He
jesued the NRC on l&th January, 1568 and that there was ne need
for the appellant to de mocoapanied by any guardiasn or paraat
a® ne was #% yoars old and after cive Inforsation he supplied
was written, he was invited to go through At and he signed.

DNS was an Assistant Chief lmaigration offfcsr who gave
evidenoea that acoording to their records, the appellant was
born at Kallndi 4{n Zaire where hoe did his seschooling and
thereafter did a moohaniocs ocourse in Jaiees and canme to Zaabia
in 1966,
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They had further information that he 2omes from KXamwals village
in 3olwezi and as this information eould not de confirmed they
concluded that he was a REairean and wmade arrangemesats te deport
hly!g

DYY was Benicr Superintendent in 2Zsadia Police Foroe who
ventifisd thet in 1988 he opened a dockst on the appellant
pertalning to nis obtaining a NAC on 18th January, 1968 at
gitwa. The ofPfsnce Hhe was Iinvestigatiang was giving Cfalae

information to the Reglatrar, WAC office where he stated that

ne cams (rom Kamwala village, Chief Kalilela, in Solwesi. He
recordsd a warn and ocaution etatement from him wnioa he
produosd inm the oqourt below. Later on lat March, 1983 the
Diregtoar of Publia Prosscutions issued instructions for the
investigations to close a3 witnesses gave ocenflioting evidense/
statemanta.

DVA was Banior Superintendent is Lawmbext Polige Force who
investigated ths aspsct of appelinni's olaim that hHa same from
Kamwala village, Chlef Xaltlela, Solwezxi. He visited the ohiefl
who dented having any village by such a awme, Tha ochief's
hendmen alsc denied there baen any suoh viliage.

In considering this avidance the learnsd terial judge looked
at the partiaulars as glvan on tiie nattonnl registration card
whiech {ndicated that the sppellant was born in Litwe and ne
halled from Kamwala village, Chlef Kaliilele, in Solwesi distriot.
Tat his svidanoe La court was that nhe was dborn in Zaire., As to
why the i{nformation on the oard is diffarent, the appellant
stated that the particulara ware given by thae novw decsased aunt
who was ths wife of PW2. After loocking at the evidence of PW2
the learned trial Judge found that this witness was untruthful
and rejestsd nis evidenca in view of the evidenca of DWNs l.8,
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The learned trial judge then convludead that the appallant waa
not a Lambian and therefors amenable to Heotion 28(2) of the
Isnigration and Deportation Act and in csssnce dismissed the
application for habess gorpus and it is this finding, as we
earlier said, thet the appellant iz appealing againest.

In arguing this appeal, HNr. Banda advanced one ground
of appeal and that was that the appallant was wrongly deportad
under Seaetion 26{(2) of the Immigration and Deportation Aot by
the Minister in thet that Section doas not spply to Zamdilans,
A Zamvian wanrot bde daperted from nis oountry. As the
appellant alleged that he was s Zasblan, there should be proofl
that he was not dul besause there was no sush proof the State
attemsted to prosscute his Tor glviag filse ({nformation so the
Rogistrar which also falled as there was not aufficient
avidenge, Further Mr. Banda sudbemitted that 3Jsetiosn 13(1) of
the Cisiwenship of Zambia Aot, Cap, 121 appliad. '

Xt roply on behslf of the State, Mr., Kasote submittad that

the iasue was whether the appellant was a Zarbian or not and

if he was net then the Hinister eould deport him and have hinm
detained pending deportation, He submitted thakt the asvidenee
of the appellant and nis witness was nobt reliadbis. In Court
the appellant stated that he was born in Zaire and yet the
partisulars to ths Registrar were that he was dorn in Chimwvenve
Eitwe but that he vones froe Kanwala village, Chief Kalilela,
Solwezi. Further the particulars of uis parents are not e¢lear
and theae werae disputed dy the respondant’s witneases. ¥rom
the oavidencs, it was psubmitted that the appellant was not a
Lambian, the fasct that inmvestigeations on nhis obdtaining the
national registration card wers disesatinuved on instructions
from the Direater of Public Prossoutions does not make him s
Zambian,

We have considered the svidance and judgaent on reacrd and
the aubmissions dy gsounsal befare us,

6"‘.



-J;B-

Tha avidance addusced by the appellant and on his bahalf has to
bs conpared with that adduced by the respondent, HNWith regarde
to ovidones in court as to whers he uwas dorn and that gliven

to the reglsiration offioer, it £a diffioult to aacept the
differances. Whan the appellant was obtaining the card in
1968 he was 25 years old, he did not need to have any guardian
to acoompany hiam %o obtain a oard, The ovidence of DW3 was
very straight forwvard and it makes asensve, the appellant {g
allsged to have bdeen given an 9pportunity to read through
form A beforo he =2ignaed and Af his alleged aunt gave werong
itnforsaiion as o whare B3 wag born, he should hsve made the
eorractions before he was jssued with the ocard., PFurther one
wanders why ha had 2o get his aundt o go with i Lo obtainm
a vard when he »aye that it vas PY2 who collected this aila-
inforwation and the evidence of Lthe shisf (it is olear that
there fa no village Kanwale in Chlaf Kalilelats apaas.

On btha ovideneas of the appeallants father and wother, it
oame out very olear that PWZ was leas honest aad therefore
untruthlful, No rerson ia apparent on recerd why DWi-& snowid
tell lies sbout their familien., DWLl - 3 do not dispute that
they ars pralated to PWZ and wo 40 not s2e that these three
witnesasem oould have conspired ugainat the appelliant 20 as te
deny his in coury as their relative. These witnesses clearly
explained their oonneotiona and they denied there esver beoan
soseone oalled Josepnh Chitengl or Joseph Musangu Mukinkila.
It is also of soms interest the names that the appellant gave
in bis warn and saution statemsnty the respondent's witnesses
aevesr knew them, It is necsessary ta look at shias evidance,
Fivatly taking the appellant’s evidence that he was Ydoena in
2nira of Laasbian parents besause if it can de shown that his
parents were Zambilans and would have besn Zaubians in 1984 but
for their death, the appellant would de a Tamdian by doscent
and therelfors cannot bs deported.
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The Chief zave evidance that there was no Kamwala viilage

in his area. Bven village headsuan MNapdaki gave vary good
lineage svidencs whioh clearly shows that tha only brothor of
PU2Z wees Yorams whe diad in the village and not in Zairs., Prom
all this evidonce, 1t 1is aleapr that the appellant had not
shown that his paronta wers Zagbians, sherefore althouogh
he was dorn in Zaire, by virtus Bsotrion 3(2) of vhe Comstitution
of Zaabia (BSohedule 2 to the 2amdia Independsave Order, 1984)
ne L& a Zawmbian by descent. The only ovidenoe that was
agaeptadle asnd given by the appellant and his witness i3 that
the aAppellant was Born in Zatre. In ths [ace of this over-
whelsing evidence sdduced dy tthe respondent, we vsannot faunlt
the finding of the loasrned trial Jjudge that the appellant was
ROt & Zaabliam but 8 Lsirean, therefore the Minilaster oould
propacly deport him under Seatisn 26(2) of the Iamigration and
Doportation Act and the appslliznt 2can bde properly detained
pending his deportation, On thiz basis wa would dismiam this
appeal,

Thers vas one othor aspest alluded to by Mr. Banda and that
ie that BSection 13(1l) of the Citisenship of Zambia Act, Cap.
121 applies to the appellant. We saw no evidenoce on resord
that citisenship was given to the appellant dy the President
a8 a tolken of hosear, Thin appeal is therefors 4ismlisssd with
costy 1o be agreed in default to be taxed,
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