IN TH? SUPREME COURT OF ZAMBIA APPTAT, NO, 94/96/3CZ 8/92/96
HOLDSN AT NDOLA,

(Civil Jurisdiction)

MERCANITILE PRINTHZRG LIMITED APPLICANT
AND
SWIZA LABORATORIES LIMITED RISPONDENT

Coram: Sakala, Chaila and Chirwa JJs,
11th September and 2nd lecember, 1997.

Por the Applicant, Mr. L. Mwanawasa of Mwanawasa and Company
asgisted by Mr, G. Kunda of Ueorge nunda and Company,

For the Respondent, Mr. 3. Malama of Jaques ard Partner assisted
by Mr, C. Chileshe of ILloyd Jomes and Collins,

JUDGMILNT

Sakala JS delivered the Judgmnent of the Court.

Cases referred to (1) Miyanda V. Attorney General (2) (1985) 2ZR
243,

(2) Trinity ingineering (PVI) Ltd V., Zembia
National Commercial Bank SCZ Appeal Ko,
76 of 1995).

This is an application, by Mercantile Printers Limited, the
eappellant in the imain action, herein after referred to as the
applicant, pursuant to Yection 8 of the Supreme Court Act as read
with Rule 78 of the Supreme Court rules, to eorrect accidental
alips and or omissions and pursuant to Order 2 Rule 1 and Order
59 Rule 11 of the Rules of the sSupreme Court, and also pursuant
to the inherent jurisdioction of the court to vary or alter or

set aside this court's Judgment delivered on 6th September, 1995
in which the ocourt dismissed the applicant's appeal, The

accidental slips or omissions which the ¢ourt is asked to correct



in the said Judgment are set out in the memorandum of spplication,

The relevant portion of the memoranrdum reads as follows:

"a) The court ommitted to hold that in terms of Bection 23 of
the Landlord and Tenant (Business Premisea}’ Act, Cep #40,
of the lLaws of Zambia, the tenancy in reaspect of which
Notice to terminate is given by the Landlord to the Tenant
under the Act and the Terant has made an application to the
Court for grant to the Tenant of a new tenancy, does not
come t0 an end until three months after the final determie
nation of such application and if the matter is the subject
of an appeal until 3 months after the determination of such
appeal, Consequently the court ommitted to hold that the
respondent was not in illegal occupation of the property and
therefore mesne profits and the cost of alternative
acconmodation awarded to the appellant ought not to have
been granted,"

The history of the application is that on 6th September, 1995 this
gourt delivered a Judgment dismissing the applicent's appeal against
& Judgment of the High Court Commissioner granting posseassion of
plot No, 378, Makoli Avonug’ Ndola to the respondent, the tenancy
having been duly determined by a notice dated 15th May 1987, The
facts not in dispute in that appeal were that, by notice dated 15th
Maey 1987, 3wiza Laboratories Limiteé)heroinafter referred to as

the respondent gave notice to the defendant to quite the premises
by 30th Novembeg71987. The applicant, according to the facts not
in dispute in that appeal, did not apply to court for a new tenancy
but continued to ocoupy the premises even after the qxpiry of the
notice to quit,. But ir this application, as will be seen later,
it is contended that an application for a new tenancy had actually
been made, The spplicant did admit receiving the notice to vacate



the premises, Their contertion st that time was that the period
given was too short ard that the provisions of lections 11 (2) of
the Lardlord ard Tenant (Business fremises) set precluded the
respondent from evicting them because the interest they had
acquired was less than five years, During the hearing of that
appeal the court was informed by the then advocate for the
applicant that the appeal was being fought to avoid a ceollosal
sum of damages that might be awarded if the Judgmert of the
learned trial Commissiorer was upheld, that the ajplicant should
have yielded possession of the premises, The ther advocate
conceded that if the court found that the respondent seriously
wanrted possession of the premises for purposes of reconatruction
his ergument based on Seetion 11 (2), would rot have been of

assistance to the applicagnte.

In this application Mr, l'warawasa, appearing for the applicant
explained that the avplicants were tenants of the business premises
way back in 1985, Ir the same year the premises were bought by

the respondent, Swiza Leboratories Limited, who decided to terminate
the terancy., After a rumber of representations ard irregular '
notices to quit, a prover notice to quit was finally served by

the respordert on the anplicant, According to Mr., Mwarswasa, on
7th July 1988,the applicant obtained leave for an extersgion of
time withir which to apply for a new terancy. 1t must be observed
at this point that the leave for ar extension of time, and the
avplication itself for the new tenancy, were made sever mobths
after the expiry of the notice to quit, Mr. Mwarawasa further
exylaired that at the time the spplicant obtained leave to apply
for the grant of a new tenaney, the respondent, Swiza Laboratories

Iimited, hed already, as far back as 7th December 1987, commenced



an agtion for posaession of the proparty in issue unler cause Mo,
1987/H1/845, But that before that matter could be heard ard
before the applisation for a new terancy could glso be heard, the
advocates for the spplicant epplied for consolidation of cause
Ros 1987/9K/845¢ 1983/HI/358; and 1986/HN/357 which had been
commenced by the epplicart en 12tu ey 1986 claiming for, smong
others, a declaration that it is entitled to posaesaion of the
Business sremises in quespion, According to Fr. rwanawesa, while
the consolidation of gause Fos 1938/HK/358 and 1987/HN/845 was
pending the court ovdered that caumse No, 19386/Hl/357 be stayed
pending the outcome of the consolidated action, However, when the
matter was set down for hearirg, ornly pleadings for csuse Ko,
1987/15/645 were before the gourt. Ihereafter the matter was
handled by a different advocate who had Just recently been admitted
to the Ber and who 414 not raise eny objesction wheh the bundle of
pleadings were served, Mr, Mwanawasa pointed out that the court
was then not aware that the action had beenh eonsolidated and thet
rot all the pleadings were betore it, Accoxding te Ilr, Mwanawasa,
as a result of this development, the case was dealt with as one
purely for possession by the defendant. & & result)the applicast's
application for a new tenanoy wes not before the court although
argued as a counter-cleim, MNr, liwabawasa however conaeded that
the defence of a counter~-elaim for a new teranoy was nevertheless
before the Judge, ’

In arguing the application before us Fr, ¥warbawessa contended that
there way an omission in the iligh Court proceedings and Judgment
arigirg from the fact that the pleadingas for the grant of & new
terarcy ard the order for consolidation were not before a High

Uourt Conmnrissioner with the result that not all the relevant



documents were before the High Court and the High Court Commissioner
treated the action before him ag an setien only by the vespondent,
Bwiya laboratories Limited, asking for the eviction and possession
of the premises on the ground that they needed %o reconstruct

them and thereafter oecupy them themselves for thelr own business,
Mr, Fweanawasa argued that errors or ommissions or migtakes by
sounsel whioch induce a ¢ourt to make errcrs cught to be treated

as errors by the court itself, FMr, Mwarawasa submitted that in
the present ease, the applicant had mede an appliecatior for a new
tenancy and therefore the holding by this court 4m $ts Judgment
that the applicant made bo application for a new terancy was an
error which ought %o be set aside otherwise the applicant would
not be protected by the provisions of Section 9 and Section 23 of
the Landlord and Tenant (Business Premiges) Act and would
songequently suffer a eollosel sum im demegesy Aegording to Mr,
FMwanawasa the gonsolidated order having not been placed before

the High Court Commissiener the subsequent proceedings in the
matter were A mllity, contending that in so far as this court

was gongernred it 4id not have before it an application for a new
tenangy and that the speeches made by the then spplicant®s

advocate to the effect that no application for a new Senangy was
nade were illegal and misled the sourt, submitting that part of
the judgment whieh ruled that the applicant did not make an
application for a new tenaney, was founded upon a migtake of

fact, It was Mr, liwavawasa's eontention that it made ne differenge
how the mistake was brought abeut, BEe urged the court to set aside
its Judgment on the basie of irregularity and faglure to take inte
account the consolidated oxrder, Mr, lMwearawasa vehemently subw
mitted that a holding that there was R0 appliocation for a new
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tenancy was a furdamentel migtake ard must bBe set aside in order
that Jjustice must be seen to be done, According to ir. Awanawasa
if that portion of the Judgment is corr:¢ted the applicant will
then benefit from the protection provided under sections 5 and

23 of the Landlord ard lenant (Business remises) .iot, beceuse

as of now that Judgment has prejudiced the epplicant foreing
them to go inte the nmembers ligquidation,

In ﬁis brief submissions ¥r, i(talama poirted out that the quession

of whether there was or there was no ecplication for a new tenangy

ir ths court below should be looked at in the following two wayss
that the application was made to court for a new terangys
this deing supjported by documentsy that that application
had not been prosecuted at the staxe of the trisl and that
even if it were prosecuted the court was entitled to find

for the respobdent,

lire lialama submitted that the court found that the responient had
proved their ground for the olaim and the objection and on that
bagis, whether an a;plication for a new teraney wus made or neot

wae irrelevant,

we have deliberately teiken the liberty of settins out the historical
feaote as wall as the arguments in this case in some great detail
simply to put the issue raiged by the anvlication ir its elesr
perapective, !.a ackrowledge the various euthorities ocited by

Mr, liwarawasa in gsupocort of his submissions, The gist of Mr,
‘warawasa's grievances in relatior to thls court's Judzmernt of

&th Jeptember 1995 is oentred on the following passage of that
Judgment:



"By notice dated 15¢h May 1987 the plaintiff gave notice
%o the defendant e quit the premises by 30th Rovember
1987, The defendant 4id not apply to court for @ new
tenancy, The defendant has gsontinued o occupy the

premisesn,”

Ageording to lir, Mwanawasa this passage eortains a fundamental
mistake prejudieial %o the applicant but not supperted by the
historical facts as now revealed dbefore this eourt, He contended
that the finding wes made in error, He submitted that it was &
8lip or omission whieh must be ¢orrected and or set aside, Mr,
Fwanawagsa further ¢ontended that allowing the passage to stand
would deny the applicant the protection provided by Section $ and
23 of the Landlord anj; Tenant (Business Premises) Act,

We have carefully considered the historieal fects leading to this
application, We have algo exemined the submissions by both
learned counsel, We take note that the spplieation {tself,
although made pursuant tc Rule 78 of the Supreme Court Rules, was
worded in very broad and generous terms whigh inslude a request
to this court to met aside 1%s own Judgment dated 6th September

1995,

The question of whether this court has power %o set aside or vary
its own judgment seems to be now settled by various decisions of
this court, In the case of Miyards V Attorney-General (1) (2) the
applicant brought an application under Fule 78 asking the eourt
$6 amend its final Judgment to declare the dismissal & Tullity
and reinstate him rather than awarding him damsges, This court
stateds



"essseess there ip 8o rule whish allowys the Supreme
Court generally to smend or alter its final Judgmebte..”

In a number of recent declsiens this court has held shat it
has no power or Jjurisdigtion to vary or set aside its owh Judge
ments (See pity Lnginee PYE ¥ 3 a K

Te 2 . eal No o

This was the posibtion taken by all the five Judges in their
separate rulings in the Slection Petition case involving the
Presidential Electiors. “o the extent that the applicant prays
that this court sets aside or varies itsown jJudgment ef 6th
Beptember 1995, the aspplicatien is certainly miscongeived and
ip scoordingly dismissed, The power of the Supreme “ourt to
correct clerical errors and accidental slips or omissions is
set out in RKule 78 of the Supreme Court Fules which readste
"28, Clerical errors by the Vourt or a Judge thereof
in documents or process, or in any judgmernt, or errors
therein ariging from any aceidental slip or omission,
may at any time be corrected by the Court or & judge
thereof,”
Order 20/11 of the Whitebooky 1995 edition is to the same effect,
The notes and authorities cited urder order 20/11/2 are to the
effect that the error or mission must be an error in expresaing
the manifest intention of the court and that the court cannot
correct a misteke of its own iR law or otherwise ever though
apparent on the face of the order such as a migtake due %o a
nigunderstanding of a rule or statute,

The manifest intertion af our Judgment of 6th September was the
grarting of vacant possession of the premises in issue to the
respordent, the court having been gatisfied that the grounds given
for the termination of the benancy had been established and proved,
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We agree¢ with Mr, Mwanawasa that a holding or & finding in
that Juigmert that the appliecanrt did not apply for a hew
tenancy deprived them of the proteection urder seetions 5
and 23 of the Landlord ard ierant (Susiness Premises) ict,
Seation 3 (1) relates to terminatior of tenancy by the
lardlerd, It readsie

"5 (1) The lLandlord may terminate a tenarey to
which thig 4ot applies by & notice given to the tenent
in the preseribed form specifying the date on whigh
the tenansy is to come to an end (hereinafter referred
to as "the 4date of termiration®),

Provided that thls subaection shall have effect subject
to the provisions of sestion twenty-three ag to the
interim continuation of tenancies pending the disposal
of sppilications to the ecurt,"”

Seotion 23 provides for interim eontinuation of tenarncies pending
determination of by ecourt. The vection readsie

"23(1) Ir any case where -

(a) a notics to terminate a tenarcy has been given, or
a request for a rew tenancy has been made, under this 4ot,
and

(b) an application to the court hes been made under thig
ict, and

(e) spexrt from thig section, the effect of the notice
or request would be to terminate the tenancy before the
expiration of the period of three morths beginrming with
the date on whieh the application ig finally disposed offie

the effect of the notice or request ashall be to tarminate
the tenaroy at the expiration of the said peried of three
months and not at any other time,
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(2) The refererce in paragraph (8) of subsectiocn

(1) to the date on which an application is finally
disposed of sghall be construed as a reference to

the earliest date by which the progeedings on the
spplication (including any proceedings on or in
consequence of arn sppeal) have been determined eand

any time for appealing has expired, except that if

the application is withdrawn or an eppeal is abandoned,
the reference shall be construed as a reference to the
date of the withdrawal or abandonment,”

Our understanding of Section % is that a Iendlord is entitled
to termirate a tenancy by a notice given to the Benant im the
prescribed form specifying the date on whigh the tenanecy is
to come to an end, I% was common cause that the Lendlord's
notice to quit complied with the requirements of Section 5,
Bection 23 provides an interim cortinuation of a Senancy only
wherete

(a) a Fotice to terminate a tenancy has been given, or
a request for a new tenancy has been made, Under the

Acts gnd

(b) an epplication $o the eourt has been made under the
Act,

The issue of notice to terminate having Peen gettled as

n : 7h tion that ari whet ;
common csuse, the question tha ae:@nov is &Mempor

the applicant made a reguest for a new tonnncgnil to be
nade, ZRelevant to the present epplication is Sectior 6
(3) whioh readsie

#(h) A tenant's request for & new tenancy shall not be
nasde if the Landloxd has alreedy given notice under Seotion
five to terminate the current tenancy, or if the tenant has
already givern notige to quit or notice under Section eighty
and no suoh notice shall be given by the landlord or the
tenant after the meking by the tenant of a request for a



new tenaney,"”

wdﬂgz;pareqyjuat for a moment, to agree with the submissiorns

by lMr, FMwanawasa that the applisant was granted leave to apply
for a new Yenangy and that he applied for & new tenangy and that

uygpplicatioa was congolidated with other causes oommenced

separately by the applicant and the respondent, The guestion
for determination on the ether hand is whether the applicant
made the application for the grant of a new tenancy in terms

of the Act, The facts that have emerged which facts we accept

ard appear to us to be common cause are theset

(a) On 15th May 1987 the respondent issued a notice to the
applicant to guit the premises by 30th November 1987,

(®») On 7th Dagember 1987, the respondent commerced an action
for the possession of the premises,

(e) Cn 7th July, 1988, over seven months after the expiry
of the rotice to quit, the applicant applied and was

granted leave to apply for a new tenangy,

Tl
We are satiafied,in terms of Section 6(4) of the Aot, the

applisant‘'s request for e new tenancy, made over seven months
after the expiry of the notice to quit, was in law inecompetent
and misoongeived, It follows that even if the order of
eonsolidation that included the applicant's applicatior for a
new tenancy had deen bBefore the High Court, the position 4n

law would not have charged, namely that the request for a new
tenangy was not in accordance with the law. It follows that

in law the spplicant 4id not apply for a bew tenangy, 3But

in fairness to the tvial eourt, there were pleadings before it
which insluded the appellant's Defence amd gounterwclaim wherein



the aprlicant counter-claimed for a new tensney, There was
algo oral eviderce from the epplicant's Finanecial Controller
&gking for a new tenangy on terms the sourt would deem fit,
iAfter congidering the pleadings and the oral eviderce the

leerned triel Commissioner concluded his Judgmert as followsi=

“In my view the plaintiff gemuinely intends to reeonstruect
the premises in question &nd later carry on his own busipess,
for the reasons aforesaid, I order that the plaintiff is
entitled to oppose the spplication for a new teraney and thawn
he is entitled to possession of tae premises,"”

“hile we agree witlh the learped iHigh Court Comrissiorer, we
sre 3till satisfied that our findirg that the anplicant did not
in law apply for a Lew tenangy was not an sccidental slip or -
omission, On this 1limb the application also fails,

The result is that our Judgment of 6th Jeptember 1999 still
ptardg and the applicetion is refused with costs to be taxed in
default ¢f agreemertg,
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