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IN THE SUPREME COURT OF ZAMBIA SCZ NO. 29 of 2002

HOLDEN AT LUSAKA ]' Appeal No. 19/20 2002

(Criminal Jurisdiction) i

|

BETWEEN:
’ JiCK CHANDA Appellants
| KENNEDY CHANDA
Vs
T;HE PEOPLE Respondent
Coram: Lewanika DCl:!; . Mambilima, Chitengi, JJS

:; On 6% Augus
l (e

For the Appellants Capt. F.B. Nanguzyambo - Director of Legal
‘ ! Aid

-%Il?or the Respondent : {Mr. M. Mukelabai Director of Public
Prosecutions

e

L, 2002 and 3™ December, 2002

- JUDGMENT

|Chitengi, JS delivered the Judgment of the Court.

Case referred to: -
1. Patrick Sakala Vs ThT People 1980 ZR 205

Legislation referred to:-

I. Penal Code Cap 87 of the Laws of Zambia Sections 201{1)b} and
Section 204{a)

‘ The two Appeliants]'wcre scntenced to death upon being convicted

of murder by the High Court sitting at Kasama.
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Iand Thomas Chokalo. Af;
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‘ Whe
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The effect of the assl

broken jaws and injuries
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JEdv‘.m.rard Pomwa (PW1)} wag
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can be briefly stated. On the day in question,
s at a beer party with his nephew Lackson
nt at the beer party were the two Appellants
PW1 did not stay long as he did not want to

tomach. PW1 left for his house and told PW2

lis (PW1) wife was preparing food. When PW2
one Thomas Chokolo followed and told him to

cond Appellant then asked PW2 where he was

1
said he was staying with PW1, the second
ted him and he struck PW2 with a fist.

V1’s house hotly pursued by the two Appellants

PW1’s house the two Appellants and Thomas
fore beating the deceased with a paddling stick
n the deceased lay on the ground the two

okolo ran away.

The deceased suffered

'while being taken to the b

The first Appellant’s Y
14:00 hours to 19:00 ho
’that time PW1 was at hisj

|
PW1 ask PW2 as to wha

|
Chokolo could not stop
Appellant) was struck or

his home, On 20* Augus

ospital. No post mortem was conducted on the

;body of the deceased because there was no pathologist to conduct it.

ersion was that they had been drinking {rom

.lxs when he saw Thomas Chokolo beat PW2. At

home. After being beaten PW2 left and went to

(PWl’s house while insulting. He followed and stood nearby. He heard

t happenecd and later insult Thomas Chokolo.

|
| Thereupon, Thomas Chokolo attacked PW1. He intervened but Thomas

beating PW1 and in the process he (first

the collarbone and he fell. He was carried to

t, 1998 he travelled to Kasama for medical
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kama he heard that the deceased had passed

Hid not give evidence or call witnesses.

Imd PW1 and PW2 as credible and honest

b it accepted but disbelieved the first Appellant.
and PW2 the court below found as a fact that
i

art in beating the deceased and inflicting on her

| her death.

ﬁd Appellant the Court below also found on the
D that the second Appellant took part in beating

r the injuries she died of.
bpealed against both conviction and sentence.

he Director of Legal Aid for the Appellants filed

three grounds of appeal.

ppeal was that the learned trial Judge errcd in
In arguing this
mbo submitted that there was no postmortem
be cause of death. He said anything could have
jod of three days from the date of assault to the

cath which could have caused the deceased’s

appeal was that the learned trial Judge erred in

| law and fact in convicting the Appellants in the absence of mens rea.
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Mr. Mukelabai, the [

conviction and submitted

|
’the deceased was overw

over the body includingf
the brutal attack leads L'
the Appellants was to kl
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medical evidence as to‘f{f
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than that she died from t
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iy With respect to this grolind, Capt. Nanguzyambo submitted that there
| was a sudden and seemillhg]y un provoked fight. The paddling stick used
 was picked in the courIe of the fight and both Appellants had been

nguzyambo’s submission that these facts could

not lead to the conclusiogll that there was intention to kill..

The third ground of QPPCM was that the learned trial Judge erred in

bt there was an extenuating circumstance and
| the death sentence in that the convicts were
nguzyambo found extenuating circumstances in

Appellants and submitted that because of the

young age of the Appeqants the death penalty should not have been

court to apply Section 201(1)}b) of the Penal

Code(1}. As authority for] this proposition Capt. Nanguzyambo referred to

purt which he did not name.

Director of Public Prosecutions, supported the
that the evidence that the Appeliants assaulted

thelming. He submitted that it was common

| cause that following the assault the deceased suffered serious injuries all

fractured upper and lower jaws. The nature of
h the inevitable conclusion that the intention of
jl] the deceased or at least cause her grievous
L. Mukelabai’s submission that the absence of

ﬁause of death was not fatal: Patrick Sakala

Vs The Peoplefl). 1t wa% Mr. Mukelabai’s submission that the deceased

and she died immediately after the assault. He

so cogent and compelling that no rational

4 ¥
lvanced to account for deceased’s death other

he injuries inflicted on her by the Appellants.
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Although it is comn

:We do not to accept the

!

case absence of medical e
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E.the time the Appellants |
sava_ge assault on her, the
' ldeath three days later. A

lack of expert evidence ol

nwhere the evidence is

/lhypothesxs can be advan

for the deceased’s death i

’upon her by the Appellan

some other intervening /
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thercfore, fails.
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t grounds of appeal and submission of counsel

]udgment of the court below.
rounds of appeal seriatim.

jon cause that there was no postmortem
the deceased to determine the cause of death,
ubmissions in ground one that in the instant
idence as to the cause of death was fatal to the
learned Director of Public Prosecutions rightly
hat the Appellants brutally assaulted by the
g. It is clear to us on the evidence that from
eft the deceased lying on the ground after a

b deceased was never the same again until her

5 we said in Patrick Sakala Vs The People(1)
a doctor as to the cause of death is not fatal
so cogent and compelling that no rational

ced to account for the death of the deceased.

[On the evidence of this c:I;Lse the only reasonable hypothesis to account

ik that the deceased died of the injuries inflicted

}s. The submission that there could have been

factors is far fctched. This ground of appeal,

In ground two the complaint is that the evidence did not establish

ot directly relevant Section 204 of the Penal

Codef1) defines malice afore thoughts as:-

A
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| “Section 204:-
; {a] an intention to c;tuse the death of or to do grievous harm to

any person, whether such person is the person actually

1 killed or not

()
(c)
()

On the evidence that f«}vas before him the learned trial Judge was on
firm ground when he foqwnd that the Appellants had an intention to do
gricvous harm. In ouf vicw, the evidence in fact shows that the
Appellants intended to cause the death of the deceased. The assault with

a paddling stick and other skills was very brutal. Malice aforethought

was proved. In the event,}this ground of appeal also fails.

The third ground of dppeal deals with sentence. It was argued on

behalf of the Appellants that the learned trial Judge misdirected himself
when he held that there were no extenuating circumstances in this case.

l Capt. Nanguzyambo found extenuating circumstances in the youthful

age of the Appellants and, as his authority for this proposition he referred
i

to recent decisions whjgly he attributed to us where we have held that

youthful age 1s an extenﬁating circumstance. We are bound to say that

we found this submission] startling. We have never decided any appeal in

which we have laid down; the principle that young age or for that matter
I
circumstance. What we have said is that failed

old age is an extenuating
| defence of provocation, évidence of witcheraft accusations and evidence

of drinking can amount t¢ extenuating circumstances.

|
In this case 1;here}was evidence of drinking. The Appellants had

been drinking for about five hours. The learned trial Judge should have
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\considered this evidence

sentences or a sentence

misdirection. We must, {

ground of appeal succdeeds, not for the reasons given by Capt.

and substitute it with o
effective from the date

extent that we have inte

We quash the dea
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' when deciding whether to impose the death
|

bther than death in terms of Section 201(1)b)

of the Penal Code(l). F ;ﬁlure by the learned trial Judge to consider the

evidence of drinking, which in facl was common cause, amounted to

herefore, interfere with the sentence. The third

Nanguzyambo, but for the reasons we have given.

h sentcnce imposed by the learned trial Judge
e of 20 years imprisonment with hard labour
e Appellants were taken into custody. To the

ered with the sentence the appeal succeeds.

| D.M. LEW KA

PUTY CHIEF JUSTICE
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PETER CHITENGI
'REME COURT JUDGE




