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The petition ;
et er chaf!lenged the election of the Respondent as Member of Parliament for Isoka East
o) : "
docu,ﬁem t:yh n the ground that he did not campaign in some polling areas as the Electoral Commission
s showed that the areas were in another constituency.

Held:

i
‘ For ;
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cases referred to:-

§ Waghorn Vs Wimpey & Company Limited (1969) 1 WLR 1761

1. Akashambatwa Mbikusita Liwanika and Others Vs Fredrick Jacob Titus Chiluba SCZ/8/EP/3/96
(unreported).

3 Harry Sinkala Vs Electoral Commlssmn of Zambia and Daudi M. Mukwasa Appeal No 18 of 2002
(Unreported)

Legislation referred to:-

Electoral Act Chapter 13 of the Laws of Zambia Section; 18(2)(b), 19, 20, 30 and 37.
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the United National Independent Part
{heremafter referred to as UNIP), lost the seat to the fi p -
another political party called the Movement for Mult

) i-Party Democracy (hereinafter referred to as
MMD).

~ psaresult of his loss, the Petitioner brought this Petition pursuant to Sectio
Flectoral Act, Cap 13 of the Laws of Zambia(1) challenging the election of th

- grounds which stimulated the petition are contained in Paragraphs 7 to 10
' 4llegations read as follows:-

ns 18(c), 19 and 20 of the
e first Respondent. The
of the Petition. These

7. Your Petitioner states that Catherine Namugala was not duly elected as the election was not fairly
 onducted and was done in violation of the Electoral (General) Regulation 1991.

' 8.Your Petitioner states that the Returning Officer gave secret briefing to the MMD candidate and her
| agents.
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| 3. Your Petitioner further states that his supporters were confused because the Returning Officer told
them that although Mpungu Ward was designated under Isoka West Constituency, theregistered voters
i nthat Ward would be voting for the Parliamentary and Presidential candidates under Isoka East

| Constituencv but the Councillor under Isoka West Constituency.

DYy Petitioner states that many voters were disenfranchised because-voting did not start until

Sy OUrsand closed at 17:00 hours. A Tot of people who had bé?ﬂ waiting frqm early i”'t::e. ’:f’;;“"i =y ]
- Merhag leftfithen voting started orwere unable to.vote by 17:00:ours @5 time Was too Sort. = L
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Jing agents only. The petitioner and his witnesses came to kno

w of this meeting w
Joyombe secondary School, where the meeting was held, for ot g when they went to

her business.

(he petitioner and his witnesses alleged that on the voting day,
polling stations. For example, at Kalyanani polling station voting
petitioner then complained about what happened in Mpungu w

voting started late in a number of
had not began by 12:00 hours. The

. . Al ard which has 1845 registered voters
andsix polling stations. He testified that according to the documents issued by the second Respondent,

Mpungu ward is in Isoka West Parliamentary Constituency with six polling stations, namely Nzoche,
tanyala, Kasoba, Mwenimpangala, Chuba and Nachisitu. Despite these polling stations falling under
koka West Parliamentary Constituency, the candidates in Isoka East Parliamentary Constituency were to
campaign in Mpungu ward. The Petitioner complained that this caused confusion. T he Petitioner said
there was also confusion as to the number of Isoka East Parliamentary Constituency and Isoka West
pariamentary Constituency. One document issued by the second Respondent refers to Isoka East
pariamentary Constituency as number 85 and Isoka West Parliamentary Constituency is numbered 86.
hyet another document, issued by the second Respondent, Isoka East Parliamentary Cosntituency is
nmbered 85. This second document shows that four of the six polling stations in Mpungu ward are in
Constituency 86. On the voting day, Kasoba, Mwenimpangala, Chuba and Nachisitu, though under Isoka
West Parliamentary Constituency, were placed under Isoka East Parliamentary Constituency. Only

kanyala and Nzoche remained in Isoka West Parliamentary Constituency.

Thefirst Respondent. denied the allegations levelled against her. According to the first Respondent and
her witness, Royd Munkondya (PW1), who was also her Campaign Manager and MMD District Vice
tairman, Campaign Camps were established in the Isoka East Parliamentary Constituency manned by
cO“Stituency officials. Officers from the Office of the President were not involved in the first

Fespondent’s campaign.
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The learned trial Judge found allegati
e
had a secret briefing with the Reti:t'?n nurT\ ber 8, to the effect that the first Respond
[peitian boaher . torth ning Officer (RW3), not proved. The | s e e s
, to the effect that voters were disenfranchi .d " sEmedinle diagese tound
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However, the learned tri
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pondent breached Section 6 of the Electoral Act by allowing voters registered in

- Isoka W i i
est Parliamentary Constituency. Section 6(1) of the Electoral Act reads:-
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fhe Respondents NOW appeal to this court against the Judgment of the court below

The first Respondent filed a Memorandum of Appeal with seven grounds of appeal but after considering
the grounds of appeal we are of the view that in fact the grounds of appeal are only grounds (1)(2) and
(4). Grounds (3)(5)(6) and (7) are basically elaborations of grounds (1)(2) and (4).

Ground (1) of Appeal reads:-

The learned trial Judge erred in Law and in fact misdirected himself in finding that he was convinced that
the provisions of Section 18 of the Electoral Act Cap 13 under which this petition is based is Section
18(2)(b), and that the Petitioner’s (Respondent’s) case was in summary alleging that there was non-
compliance in this case with the provisions of the said Section 18(2)(b) of the Act for non-compliance

with the Law by the Electoral Commission of Zambia, when Section 18(2) was never pleaded by the
Petitioner (Respondent) who brought his petition under Section 18(c), 19 and 20 of the Act.

Ground (2) of Appeal reads:- _

The learned trial Judge erred in Law and in fact and misdirected himself when he held that the

Provisions of Section 18(2)(b) of the Act had been proved in that there was a breach in the conduct of
the elections by the Electoral Commission of Zambia in that Section 6 of the Act was not compl-ied with
Decause voters registered under Isoka West Parliamentary Constituency were allowed to vote in Isak-a
East Parliamentary Constituency, without regard to the provisions of Section 18(4) ?f the Act to consider
Whether this breach in the conduct of the election affected the results of that election.
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nds of appeal are these:-

v The learne‘d Trial Judge.z erred in law when he held that the non-compliance of the law by the
- gectord commission of Zambia by allowing four of Mpungu Ward polling stations under Isoka East

' rendered the election null and void despite provisions of Section 18(4) of the Electoral Act Cap 13 and of

g, Tne learned Trial Judge erred in law when he held it was incumbent upon the Petitioner to
- yove i case on 3 balance of probabilities.

when we heard this appeal we asked the Petitioner’s counsel to speak first in opposing the appeal.

or. Mulwila, learned counsel for the Petitioner, filed heads of argument which he augmented with oral
submissions.

The sum and substance of Dr. Mulwila’s submissions on ground of appeal number (1) was that the
learned trial Judge was on firm ground when he invoked Section 18(2)(b) of the Electoral Act because
Paragraphs 7 to 10 of petition all point to non compliance of the law by the second Respondent. Dr.
Muwila pointed out that the contention by the first Respondent was that Section 18(2)(b) was not
secically pleaded and not that Section 18 of the Electoral Act was not pleaded. Dr. Mulwlia then
hmitted that failure to specifically plead Section 18(2)(b) cannot be fatal. Dr. Mulwila referred us to
the case of Waghorn Vs Wimpy & Co Limited(1) which it was held that:-

~Where a Plaintiff's version of the facts was not just a variation of the pleadings but was something new,
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mpliance of the law .
f ) ; under Section 18(2
il submitted that, in any case, the learned tria| Judge, in his judgment. was aliv( )(b). Further, pr,

secton 18(4) of the Electoral but found that the non compliance with the jaw affe
gresult of the election in the whole of Isoka East Parliamentary Constituency

e to the provisions
cted the outcome

uhen arguing ground of appeal number (4), Dr. Mulwila relied on his submissions in grounds of appeal

qmber (2) and (3). It was Dr. Mulwila’s submission that the fact that voters registered to vote in four

goling stations in Mpungu ward in Isoka West Parliamentary Constituency had their votes counted for
soka Fast Parliamentary Constituency was sufficient justification to find that the elections were

iresular and not conducted in compliance with the law. It was Dr. Mulwila’s submission that the

dection was not carried out in substantial conformity with the law. Dr. Mulwila ended by pointing out

that what happened in this case is hot new and urged that these irregularities must be stopped.

Kon.Silwamba and Mr. Hakasenke, learned counsel for the first Respondent, files said of argument with
seven grounds of appeal. As we have already said the main grounds of appeal are grounds numbers
(1{2)and (4) as the import of the other grounds of appeal is the same as that of grounds numbers (1)(2)
and (4),

he first Respondent informed us that he was
d the written heads of argument with brief
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eaily relying on the heads of argument. He supplemente
Vdlsubmissions. |
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by the second Respondent by allowing four polling stations in

Mpungu ward :
parliamentary Constituency. It was Mr. ; to vote in the Isoka East

falasi’s submission that in making this finding the learned trial

. . ency. It was Mr. Jalasi's submission that had
the learned trial Judge taken into consideration Section 18(4) of the Electoral Act, he would not have

quliified the election. On this ground of appeal, Mr. Jalasi ended by repeating Hon. Silwamba's
submissions in respect of Section 37 of the Electoral Act and the status of Mpungu ward

inground of appeal number (2) mr., Jalasi, citing the Lewanika case we have already referred to,
submitted that the learned trial Judge misdirected himself when he stated that the Petitioner had to
prove.its case o 3 baiance of probability contrary to the standard of proof set in the Lewanika case. The

other arguments in this ground of appeal are a repeat of the arguments and submissions on behalf of
the first Respondent.

Mr. Jalasi’s reaction to this was that the costs should abide the event. The second Respondent cannot
pay the costs because the second Respondent was not heard on costs in the court below in terms of
Section 30 of the Electoral Act. However, Mr. Jalasi conceded that the mess in this election was caused
by the ineptitude of the second Respondent. -

We have anxiously considered the evidence that was before the learned trial Judge, the Judgment of the

learned trial Judge and the submissions of counsel.

Aswe see.it. the determination.of this-appeal turns on the question whether the Petitioner pleaded non
T o ST e d trial Judge to nullify the election under.the proyisions

fie Petition was broGght tnder Section 18(c), 1

LIk A aran IO o ; i "':Izl:d\}v?r;g voters registered in four of the six
ACco,-'din“ Yo S Ts o ad sial hdee.-by the Returning officer a _
g to the learned trial Judge;bY . . d
Polling stations i M gu ward in l;oka West parliamentary Constituency, the second Respondent
s in Mpun
' i S:-
Yolated Section 6(1) of the Electoral Act which read



(1) Subject to the provisions of this Section and
gister of voters fora Constituency shall be entitl

of Section Seven, every person who is registered in a
ed to have at a direct election held in that

e Respondents do not dispute that voters in the foyr disputed
oka West Parliamentary Constituency voted in Isoka East Parlia
in these four polling stations were counted together with votes
Constituency. The most that the Respondent did was to justify
srangement and practice. The learned trial Judge would have

polling stations in Mpungu ward in
mentary Constituency or that votes cast
cast in Isoka East Parliamentary

what happened by referring to the past
none of this.

according to the submissions on behalf of the first Respondents the learned trial Judge had no basis
ypon which he could invoke the provisions of Section 18(2)(b) of the Electoral Act because Section
18(2)(b) was not pleaded by the Petitioner. This is the kernel of the first ground of appeal.

Hon. Silwamba, learned counsel for the first Respondent, submitted that the Petitioner having not
pleaded Section 18(2)(b), the learned trial Judge could not rely upon it to nullify the first Respondent’s

o election and by relying on Section 18(2)(b) of the Electoral Act the learned trial Judge misdirected
himself, '

Or. Mulwila, learned counsel for the Petitioner, argued and submitted that the learned trial Judge was
onfirm ground to invoke Section 18(2)(b) of the Electoral Act because paragraphs 7 to 10 of the Petition
point to nun compliance of the Electoral law by the second Respondent. According to Dr. Mulv.vila, the
wontention by the first Respondent was that Section 18(2)(b) was not specifically pleaded Section

18(2)(b) was not fatal. Dr. Mulwila then referred us to a passage in the case of Waghorn dealing with
e there was no radical departure from the pleading and that no

Jer Answer addressed all the allegations made bythépet'tlone
- ¥%Ud that she had o ioficeof the case she was I€a -]

S

o= Wty ?

N ey St

i sani S B e 3 o tEr .“l;'f,“"_'_,_';l""‘;'_ﬁ“a',._".'l' g
';\.:;Finally Dr. M l il ‘“ﬁb:ﬁd:fft&iitﬁéft”gé ction 18(c) was ajng?g_raph'cal crr?r for Sec_tnv%n__lfz(vz) Drar\:! tlsc}:yrll El
" °haracte;- :t\:l ast w—asémere technlcalltY which did-not affect the first Respondent in preparati

ized this error

oher answer.



e accept that the passage from th
o find this case helpful to th
egligence on the part of the employer. The petitj

d happened by side of the caravan and no

ou
: cr:d.that there was a radical departure from the
ed.

Jhere near the bank. Quite properly, the court f

gleaded case as to disentitle the Plaintiff to succ

reliefs which may be claimed in an election petition.

We have, therefore, no basis upon which we can consider whether in this case, there has been a radical
departure from the pleadings or what the Petitioner said at the trial was within the pleadings.

Aswe said in the case of Harry Sinkala Vs Electoral Commission of Zambia and Daudi M. Mukwasa(3)
(unreported) Section 18(2) having not been pleaded by he Petitioner and there being no amendment to
the Petition, it would be drastic departure from the practice governing pleading to consider it now.

We must, therefore, reject Dr. Mulwila’s submissions on this ground of appeal, though forceful and
ingenious. We accept Hon. Silwamba’s submissions that the learned trial Judge fell into error when he
ivoked the provisions of Section 18(2)(b) when it was not pleaded. This ground of appeal succeeds.

This is the issiie we have to deal with in the sec

he learned trial Judge having found

Onfy o - mitted that t
thalf of the first Respondent, Hon. Silwamba sub duct of the elections and that the

that the first Respondent was not in anyway at fault during the con



1compliance wfttiE EIeCtOl:a[ L.aws Was committed by the second R
into error by not considering the provisions of "SPondent, the learned triaf

Section 18(4) of
l or! - th w
s submission that the finding by the learneg trial Judge that evenediEsICeCtz'ra[ e
araing all the votes from

used on assumptions. Hon. Silwamba argued that this

meant that the petition w
pelnzm o, on, Sano: p as proved below the

Mr. Jalasi’s arguments and submissions on ground one can be properly considered under this ground.
Mr. Jalasi argued ground one as if Section 18(2) of the Electoral Act had been pleaded. it was, therefore,
dgificult to fit these arguments and submissions in ground one. Be that as it may, it was Mr. Jalasi’s
wbmission that on the evidence on record there was no non-compliance in any of the 54 polling

stations in Isoka East Parliamentary Constituency.

ltwas Mr. Jalasi’s submission that the learned trial Judge nullified the election under the provisions of
Section 18(2)(b) of the Electoral Act on the ground of non compliance with the Electoral law by the
second Respondent by allowing four of polling stations in Mpungu ward in the Isoka West Parliamentary
(onstituency to vote in Isoka East Parliamentary Constituency but without considering the provisions of
Section 18(4) of the Electoral Act. It was Mr. Jalasi’s submission that had the lcarned trial Judg.;a? taken
into consideration the provisions of Section 18(4) of the Electoral Act, he would not have nullified the

election,

|
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We have considered these submissions. Since the ar
gperation of the Sub Section (2) (b) and (
produce these sections in fyi|.

guments and submissions ¢
. entre on the combi
4) of Section 18 of the Electoral Act, it is necessary to "

Garting with Sub Section (1), the relevant provisions read as follows:

18(1) No election of a candidate as a member of the National Assembl

clection petition presented under this part. L e estioned e b

(2) The election of a candidate as a member of the National Assembly shall be void on any of the

following grounds which is proved to the satisfaction of the High Court upon the trial of an election
petition, that is to say:-

‘;(b) subject to the provisions of subsection (4), that there has been a non-compliance with the provision
of this Act relating to the conduct of elections, and it appears to the High Court that the election was not
conducted in accordance with the principles laid down in such provisions and that such non-compliance

affected the result of the election;

n of any act or omission by an election officer in breach of
£ it appears to the High Court that the election was so

(4 , d void by reaso
INo election shall be declare election i

s nfr e ; ithan isior i
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Jection shotgd bedtaNl](er] hlgﬂtly, as the learned tria| Judge did. As it was rightly argued and submitted b

‘ o AT el - and submitte
on. Silwam asl, itis not enough for 5 Petitioner to prove that th anc
Jththe Electoral Laws. It must also be shown tha R

The act complained of was the allowing of voters in four of six polling stations in Mpungu ward in Isoka
west Parliamentary Constituency to vote for Parliamentary candidates in Isoka East Parliamentary
constituency. On the evidence that was before the learned trial Judge, and as Mr. Jalasi rightly
bmitted, there was no irregularities reported and proved, from all the polling stations in Isoka East
parliamentary Constituency. As Hon. Silwamba rightly submitted, there was, therefore, no basis upon
which the learned trial Judge could find that the mess that took place in Mpungu ward affected the

outcome or result of the election in the whole Isoka East Parliamentary Constituency. We, therefore,
accept the submission that this finding was based on assumptions.

Even assuming that there was evidence to support the learned trial Judge’s finding that there was non
compliance of the Election Laws in the whole of Isoka East Parliamentary Constituency, the learned trial
ludge could not end there. He was obliged to Sub Section 4 to consider whether in this particular

petition there was no substantial compliance with the Electoral laws and whether that non compliance
affected the results in the whole of Isoka East Parliamentary Constituency. Failure by the learned trial
ludge to consider the provisions of Sub Section (4) was, as counsel for the Respondents rightly

submitted, a misdirection

il donot, therefore,-accept Dr. Mulwila’s submissions that the learned trial Judge was not obliged to

- nsider Sub Section (4) when making a finding 9%@%[.?-_‘4;E§-§E$?9_n;;18(?-)i@gé@”%é??@‘55‘0“-.»_2.*.39!&;%—

“Weleamed trial Judge was alive to the-provisionso Sub Section (4) but found th atthenon compliance-
Yith the Electoral Law affected the outcome or result of the election i?;fbf@?;‘l'?.,'ﬁ.?ﬁff?’,St

i aTE ki ® e
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Fatliaments wtituency, the simple EHEWEﬁﬁFE??%?fT@T[g:igL.J_n_s_uRE'c’_S‘_ng_d‘bec?‘t:Jse It_w_?%a.l?%

e

\th:e,_eviden"ée’ 6R-record. This ground of apé'ééi?évls_@f'fsuétréfe'd,s’-'ffffff.;'_ S

) lcarned
it femains is for us to consider the second Respondent’s second ground of appeal that the

i - i : of
trlalj“dge misdirected himself when he said that the Plaintiff must prove his case ona bal.arcljc.:zcted
DrObabilities Without even going into arguments, we agree that the learned trial Judge misdir



a5 to the standard of proof. W.e et the standard of Proofin parliament -
”mse.ka case. We repeat what we said in that case. ary election in the
wan!

fe
pariamentary petitions have generally long heen required to pe Proved on a standarg b her th
------ ili i ; ard nigher t
qere balance of probability ........... this must be done to a fair high degree of convincing clarigty " o
¢ ‘

o ths case, even assuming that Section 18 of the Electoral Act was Properly pleaded, it cannot be said
satthe petitioner proved his petition to the standard requireq. ’

fbout costs. There can be no doubt, and it is admitted by Mr. Jalasi for the secong Respondent, that all
e confusion in Mpungu ward was caused by the second Respondent, It is only fair that in this case the

that the Attorney ~General was not given an Opportunity to be heard on costs in the court below as
required by Section 30 of the Electoral Act. That may well be so. But in this appeal the Attorney-General
was represented throughout by Mr. Jalasi, Principle State Advocate, and we heard Mr. Jalasi on costs
anditis our considered view that the second Respondent should bare the costs of this petition both in

the court below and in this court.

The result of our judgment is that this appeal has succeeded and we declare that the first Respondent
Catherine Namugala was duly elected Member of Parliament for the Isoka East Parliamentary

Constituency.

O.M. LEWANIKA

DEPUTY CHiEF JUSTICE
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