IN THE SUPREME COURT OF ZAMBIA APPEAL NO. 93/2004
HOLDEN AT NDOLA
(CIVIL JURISDICTION)
'BETWEEN:
PETER NG'ANDWE APPELLANT
AND
) REX NGOMA RESPONDENT
{

CORAM: LEWANIKA, DCJ, MAMBIL[MA, SILOMBA JIS
On 7™ day of September and 7™ December, 2004

For the Appellant: No Appearance
For the Respondent: = G.S. CHIMANGA of G.S. Chimanga & Co.

JUDGMENT

LEWANIKA, DCIJ delivered the judgment of the court.
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AUTHORITIES REFERRED TO:
1. MUTWALE VS PROFESSIONAL SERVICES LTD 1984, Z.R. 72
_ 2. REGINA MUFALO VS HELLA INONGE NGANGA, 1985/9 Z.R. 88
. 3. JEAN MWAMBA MPASHI VS AVONDALE HOUSING PROJECT 1988/9 Z.R. 140

When we heard this appeal on 7" September, 2004, we dismissed it
with costs and said we would give our reasons later, and we now do so.
Counsel for the Appellant did not appear at the hearing of the appeal

having filed a notice pursuant to Rule 69(1) of the Rules of the Supreme



Court. However Counsel for the Appellant did file heads of argument which
we took into account in arriving at our decision.

In the proceedings in the court below the Respondent had instituted
proceedings against the Appellant by way of writ of summons claiming the
following reliefs:-

1. a declaration that he was entitled to rescind the contract of sale
of house Number 5623 Chitoshi Close, Riverside Extension for
failure on the part of the Appellant to pay the full amount
K25,000,000.00) of the agreed purchase price of the said
property on due dates, having paid only K6,250,000.00 to date;

2. an order for vacant possession of the said house on the ground
of failure of consideration on the part of the Appellant;

3. payment of rent by the Appellant together with mesne profits
from the date of vacant possession of the house by the
Appellant and to account for rent so far collected from the sub
tenant presently in unlawful occupation of the said house;

4, interest on amounts found due;

5. an order of interim injunction to restrain the Appellant from
taking occupation of the said house.

The facts which are not in dispute are that on 28™ June, 2000 the Appellant
and the Respondent entered into a wri&en agreement for the sale of the
property in question by the Respondent to the Appellant at an agreed
purchase price of K16,650,000.00. The agreement provided for payment of
a deposit of K12,100,000.00 leaving a balance of K4,550,000.00. The

deposit of K12,100,000.00 was not in fact paid. The Respondent received



various payments from the Appellant or his advocates amounting to
K4,250,000.00 towards the purchase price. On 9™ January, 2001 the
Respondent's advocates wrote a letter to the Appellant rescinding the
contract of sale and subsequently instituted these proceedings against the
Appellant. The Appellant did not give évidence in the court below and the
Respondent's evidence was uncontroverted. The learned trial Judge found
on the evidence adduced before him that the Respondent was entitled to
rescind the contract. The learned trial Judge made a further finding that as
consent to assign was not obtained in terms of Section 5(1) of the Lands Act,
the contract was unenforceable. It is against these findings that the
Appellant has appealed.

Counsel for the Appellant has filed two grounds of appeal. The first

one being:-

1. that the learned trial Judge in the court below erred in law
when he held that the "contract” was unenforceable for
lack of presidential consent.

In arguing this ground counsel for the Appellant submitted that it was the
responsibility of the Respondent, as vendor, to apply for, and obtain state
consent to assign. That therefore the lack of state consent cannot be used as

a finding against the Appellant. He admitted that in the case of MUTWALE

VS PROFESSIONAL SERVICES LTD (1), we had held that lack of



obtaining prior presidential consent for a sublease rendered the whole of the
contract unenforceable including the provision for payment of rent. He
however pointed out that later decisions like REGINA MUFALO VS
HELLA INONGE NGANA (2) have amplified and clarified the decision in
the MUTWALE case particularly the case of JEAN MWAMBA MPASHI
VS AVONDALE HOUSING PROJECT LIMITED (3) where we said:-
"In a suitable case it is competent to decree specific performance of
contract the performance of which will entail application for state
consent by the appropriate party. It is perfectly lawful to enter info a
contract conditionally upon obtaining state consent, since such
contract cannot be performed or is not intended for performance in
breach of the statute or otherwise then in accordance with the
statute.”
Counsel said that the nature of the agreement signed by the parties was such
that all the requirements of the law such as the application for state consent
and other related issues were to follow later. He submitted that the lack of
and/or absence of state consent did not therefore render the agreement nuil
and void.
We agree with the Counsel for the Appellant that it was a misdirection
on the part of the learned trial Judge to hold as he did, but that that is not the
end of the matter. The question of state consent or the lack of it was not an

issue in the proceedings before the learned trial Judge and we fail to

understand why he felt it was necessary to make a finding on a non issue.




The issue before him was whether or not on the evidence before him, the
Respondent was entitled to rescind the contract. On this issue he only had
the uncontroverted evidence of the Respondent and he found that on the
evidence before him, the Respondent was entitled to rescind the contract.
The second ground of appeal relates to this finding and we have
considered the submissions of Counsel and the evidence on record and we
can see no other finding that the learned trial Judge could have arrived at. It

was for this reason that we dismissed the appeal.

D.M. Lewanika
DEPUTY CHIEF JUSTICE

[.M.C. Mambilima
SUPREME COURT JUDGE

S.S. Silomba
SUPREME COURT JUDGE
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