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SUPREME COURT |
5. SAKALA C.J, LEWANIKA, D.C. '
SILOMBAJJS. J, MUMBA, CHIBESAKUNDA AND

28™MARCH, 2007 AND 25TH JULY, 2007
(S.C.Z. JUDGMENT NUMBER 14 OF 2007)

Statutes — Statutory Construction - Fundamental rule of construction —

10. Statutes must be construed according to words expressedin Acts of Parliament
Civil Procedure— Petition — Whether it isa formof pleading.

The brief facts common to both sides and which gave rise to
preliminary issues, were that the appellant stood as a parliamentary
candidate in the Malole Constituency in the Northern Province. Being

15. dissatisfied with the election results, she instructed counsel to petition
and a petition was duly filed. Afterafew days, anamended petition was
filed. According to the record, all this was done within 30 days in
compliance with section 96 of the Electoral Act Number 12 of 2006.

The petition among other matters, sought to declare the election

20. of the 2™ respondent null and void; declare the appellant as the duly

- elected member of Parliament for Malole Constituency and, therefore

entitled to take the seat in the National Assembly and enjoy all the

benefits due to that office. Preliminary issues were raised. The ‘

preliminary issues raised were couched in the following terms; w_hethe_rﬁ =z

25. a petition filed into court and not signed by the 7a£,_p_e__1.l_§1_1l-_}’1§_r_§elf Canbe/

. ..said to.be propetly before the court and whether or not ’Sl':l?.';gourt cane o
the petition or indeed allow an amengment -

e

titions tiofa plcading sThe lnia Jt
o requirement for-apetition=to-be ’:515@;#_,5 ==
— = olute..terms -and-that-(he=relevantBtaine was———

guﬂus—and‘nzdéﬁﬂﬁ&'}—'. Ultimately; the f’fiiﬁﬁagéfrﬂ@d that thesess

———
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b
stition could not proceed because it did not co
ection 96 (3) of the Act. The trial judge als
remedy because section 96(3) admits only

of s

mply with the provisions
O ruled that there was no
a petition that meets the

reqUirement of the Act. Itagainstthe preceding ruling that the appellant

appealed.

HELD:
1)

(2)

()

(4)

(5)

A petitionis arare form of bringing proceedings and is used
in cases where it is required by statute or rule, A petition is
nota pleading.

The fundamental rule of construction of Acts of Parliament is
that they must be construed according to the words
expressed in the Acts themselves. If the words of a statute are
precise and unambiguous, then no more can be necessary
than to expound on those words in the ordinary and natural
sense.

Whenever a strict interpretation of a statute gives rise to an
absurdity and unjust situation, judges can and should use
their good sense to remedy it by reading words in it, if
necessary so as to do what Parliament would have done had
they had the situationinmind. -

In the context of section 96 (3) the words used therein do not
carry any technical meaning to require further elaboration as
to the true intention of the legislature.

A petitioner is obliged to sign the petition and where there
are more than one petitioner, all the petitioners are obliged to
sign the petition before presenting it to the Court not later
than thirty days after the dalc ou which the result of the
election was declared. 2

Eferredio:’ = T
TheAttorney:

10.

i

20.

25.

e
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B ieenv heludge ot the City London Court[1892] ) 5.
.B.273
Legislation referred to:
1. Constitution of Zambia CAP1 A i
ticle27(1
5. 2. Electoral Act Number 12 of 2006, sections) 96(3),98(3),101 (1) and
4 ’ an

102 (3).

Works referred to:
1. Halsbury's Laws of England 4" Edition
2. Odgers on Civil Court Actions Practice.
. t 8 s g
o 0 T R 2 1ces and Precedents, 24" Edition.
4. White Book 1999 Edition Orders 5 (5),18,18/02/02and 42/ 4/2

B Mutale, S.C. of Messrs Ellis and Co; i
3 npany with R.M, Si
Messrs Simeza and Associates for the apf)ell);nt. o
51 Nkonde, S.C. Solicitor General with R. Simuna (Mrs.) Assistant
15.  Senior State Advocate and EM Kamwi, Legal Counsel, Electoral
Commission of Zambia. ‘

SILOMBA, J, delivered jud gment of the court.
This appeal is against the Ruling of the High Court delivered on the 6" -
February, 2007. In the Ruling, the learned trial judge dismissed the
20. election petition of the appellant on a preliminary point of law. For
convenience, the appellant shall be referred to as the petitioner, while the
1* and the 2™ respondents shall retain their positions as this is what they

were in the courtbelow.

The brief facts, common to both sides and which gave rise to the

25. preliminary issues, were that the petitioner stood as a parliamentary

candidate in the Malole Constituency in the Northern Province. Being

dissatisfied with the election results, she instructed counsel to petition

and a petition was duly filed. Aftera few days, an amended petition was

filed. According to the record, all this was done within 30 days in

30. compliance with seclion 96 of the Electoral Act No. 12 of 2006,
(hereinafter to be referred to as "the Act"). iz

ey petition, among other things, souglit to declare tl}g:;;ql_gft;c;g o it
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_SAVIDIA LAW REPORTS

/

The pr.eh'.minary issues, as points of law, wer

through submissions by counsel representin ;
2 . Lisimba, counsel for the 7™
ofition. Mr ‘ 1€ 2% respondent, submitted fiict.
3 X 7 ed 5

because he .had formally ‘flled thesos respondent's notice tq ml.ISt
reliminary issues. Accorc'im.g to the record, the formal notice wacslfe
esponse to the learned trial judge's observationg as to what status tg X

resp
by the petitioner herself

: ere disposed of
g the parties to the election

accord the election petition that was not signed
in compliance with the provisions of section 96(3) of the Act

The preliminary issues raised were in three parts, Wi

(epro ducing them, we shal!, for the purposes of this appegl, takevt\[}f;?rtsl: 10
one, which was not only vigorously argued before the lower court and :
this court, but which is also the subject of appeal. As recast by counsel for

the 2™ respondent and argued by the parties, the issue was: whether a
petition filed into court and not signed by the petitioner herself can be

said to be properly before the court and whether or not the court can 15
entertain the petition or indeed allow an amendment. .

Mr. Lisimba contended before the learned trial judge that it was a
‘mandatory requirement that the petition is signed by the petitioner in
person and not through her legal representative; that an adherence to the
procedure provided by the Act was of the utmost importance. Counsel 20.
contended that the omission by the petitioner, in not signing the petition
herself, was so fatal that it rendered the petition dismissible in its current
form for want of procedure; that any defect in the petition could only be
corrected within 30 days, the period stipulated for bringing the petition
to court. The record shows that Mr. Kamwi, counsel for the 1% 25.
respondent, did not submit before the learned trial judge because he was
constrained by the application on account of what happened on their
part during the elections. He, therefore, found it appropriate not to offer
any position. :

In response to the submissions by counsel for the 2 res_ponder.\t, 30. .
Mr. Simeza, counsel for the petitionet; submittcd before the learned trial ==
]udga;ﬂ‘éi‘fhgjissue -that-had arisen:ielated to or rested on a proper
. Onstruction of section 96(3) of-the-Agt; Tothat extent, counsel told the=s
 BBGrEthatepoiitionwasa pleading justlike a statementof A
i 4 - = T"'_‘ e P

ended

5 def‘31,1°§--, With-reference 1o Halsbui Laws t?jpigland,{,fg: g _EL{;QJ
L6 settled by cou.n‘S'el ﬁiﬁp‘}g
Wded that the petition-belore=——————
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30.

35.
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(15)
(16)
(17)
(18)
(19)
(20)
(21)
(21)

(22)
(23)
(24)

(25)
(26)

[1912]47C.5.C. 183
Sahuv Singhand Another [1985] LRC 31

The Attorney-General and Another v Lewanika and Others (1993 -
1994) Z.R. 164.

Mwamba and Another v The Attorney-General of Zambia [1993] 3
LRC 166

Sussex Peerage Case [1843-1845] (65RR) 11
Seaford Court Estates Limited v Asher [1949] 2KB 481.

Shimonde and Another v Meridien BIAO Bank ( Z)Limited (1999) Z.R.
47

Mlewav Wghtman. (1995-1997) Z.R. 171
Bater v Bater, (No. 2) [1950] 2 ALL ER 458

Zuluv Avondale Housing Project Ltd. (1982) Z.R. 172
Muwelwav The People (1975) Z.R. 166.

Mohamed v The Attorney General (1982) Z.R. 49
Mundiav Sentor Motor Limited (1982) ZR 66
London Passenger Transport Board v Moscrop [1942] SC 332

Zambia Electricity Supplies Corporation Limited v Red-Line Limited
(1990-1992) Z.R. 170

Jerev DVR/SGT Shamayuwa and Another (1978) Z.R. 204
Re Robinson Settlement, Grant v Hobbs [1978] 1Ch.D.728

Kearny Company Limited v Agip Zambia Ltd, Asphalt and Tamar
(1985)Z.R.7

Bank of Zambia v Anderson and Another (1993-1994) Z.R. 47
Attorney General v Mubiana Appeal Number 38 of 1993 (unreported).

Legislation referred to:

)

Constitution of Zambia, Cap.1: Articles: 34,35, 38 (1) (2) (3), 41 (1) (2),75

Electoral Act, Cap. 13: Sections: 2,8,9(1),17,18(2),20,27 1)

Electoral (Amendment) Act, No. 23 of 1996: Section 9 (3)

Interpretation and General Provisions Act, Cap.2, Section 10,20(3)20(4)
Electoral (Presidential Elections) Statutory Instrument Number 109 0f

1991 Regulations:Reg. 17.

Supreme Court rules, Cap. 25: Rule 72A

Election Petition Rules, Cap. 13: Rule4 (1)

Electoral (General) Regulations Statutory Instrument Number 108 0f
1991Reg. 3,22 and 23 :

Electoral (Conduct) Regulations of 1996:7 (I) (/)
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ofaclient.

il

il

On the word "shall" i : i
5. to make the provision mai1c112tiic;1§rrm§6(3) and whether it was intendef}"
: irectory, Mr. Si Y

court that although Parliament used the wor)é “Shalll"nilr(:i; told tbe trial
consequences were prescribed in cases of non-complj e sect1qn, nc|
counsel, the requirement to comply was not ompliance. According t|
Counsel cited the case of The A Ge'no mandatory but directory.,ll

i - alv Juma (3), and submitted |

10. thatnotwithstanding the mandator terq ,and submitted
MO y nature of the 4 " . 1l

27(1) of the Constitution of Zambia, the Supr eme%fsrtssz,ﬂ C;nt ;:rttlge 1

el

PLOVISION ECAUIL ing grounds of detention to be written in a lan
de:tangxee (Million Juma) understood was directory and failure t%u ety ?

~ with it was g.defect that could be remedied. In the alternative Egmpl}{ i
15. urged .the trial court to order an amendment of the petitic;n :;ntie rl
for.egomg arguments of the petitioner were not persuasive enough H: P
relied on section 102(3) of the Act, which allowed the court to exer%is.e its I

]

CiVl.l _]unsdlctxox} as it may deem appropriate, particularly that the
petitioner had disclosed triableissues in her pleadings. i
20. With the foregoing submissions before him, the learned trial
judge first dealt with the issue of whether a petition was a pleading that
could be signed by counsel as an agent of the petitioner. After examining |
the various authorities on the matter, including Odgers on Civil Court g
Actions, Practice and Precedents, 24" Edition (2) and Order 18A of the |
25. Rules of the Supreme Court, 1995 Edition (3), the learned judge came to
the conclusion thata petitionwasnota pleading. i

On the signing of pleadings, the learned trialjudge observed that
although the general position was that pleadings may be signed by i
counsel or his principal, this was not the case where a statute makes

30. specific provisions as towho should sign the petition. -

PG e S SRR

Y
A et s LS

-~With reference o section 96(3), the learned trial jgﬁg%é;g'ge_ed
with counsel for the Peti.tione,r_that--the,iii‘—l@éat-thandf sted ‘o the
_construction of the statute. He said that those words I bigg‘;?

ey

‘ ——effect: Oneéof the caseshe reliedu Englis zg‘-l‘ _
5. indor bf thieaCity.of the Londot (5); ¢ Qﬁ?-}_‘%

‘ lear,
anifest absurditys

e

fher thelegislaturelisc:
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In the light of the definition of '
. mmonly known as the interpr

petitioner" i Section 2(1) of the
! was of the strong view that the

ue;;ahfor; clause, the learned tria]
of the word “shall” in section

iitioner Was in absolute terms and
d mandatory:. The lgarned trial judge rejected the 4
fthe word “shall” in section 96(3) was directory an
psfaras he was concerned the case of the Aty

no relevance as it was decided in circumsgt
presentcase-

fgument that the S-
dnot mandatory.
ney General vJuma (3), had
ances different from the

10.
In the final analysis, he ruled that the petition could
: : not
pecause it did not comply with the provisions of section 96(3) oflzlizcﬁf

here wasno remedy be ' :
Healsoruled thatt . Yy because section 96(3) ad
apetition thatmeets the requirement of the Act. &) rrut§ i)

Whenwe heard the appeal, the petitioner advanced four grounds 15.
ofappeal. Theseare:-
1. That the learned trial judge in the court below misdirected
himself in construing section 96(3) of the Electoral Act as
requiring the petitioner to personally sign the petition;

2. That the learned trial judge in the court below erred in law 20.

when he held that section 96(3) of the Electoral Act is a
mandatory provision;

3. That the learned trial judge in the court below grossly erred
when he held that the petition in its current form is not in
substantial conformity with section 96(3) of the Electoral Act 25.

and that there areno circumstances which would warrant it
being remedied; and

4. That the learned ‘trial judge erred when he held that the | :
_petition cannot proceed_jas it does not comply with the !
.provisions of the Act. 30 e : ’

B

\"—Ina—rgulﬁgthealslgéal,M Miit: ‘e’ij—‘le.a'r'ned State CBﬁHsElih-dféated

_tothe court that he-would sub ﬂfgip_unds_pne an_d_th__r'__gé;ﬁlhgéi
= EHRR i g et L, e

Sl ————

(four. Both counselrelied on-

servethat

e lower courtan




B MUTALE v MUNALg
may notbe minimised. —

After quoting section 96(3) of the

A .
in the heads of argument, with ref, °tin part, State Counsel contendeg

L e - erence to groy
examination of the section doeg not, in any v agy Sungig;i,l tlzat a proper
G nat an election

5. petition can only be signed by the petitioner
‘ ner in per :
own hand to the document. State Counse] pogtpeeésooli E}{Qiﬁl}ﬁlﬁ hei
ch litera

interpretation would certainly leaq
. ¢ t i
amount to reading words into the s absurdlty; et ttesyould
intend to. He argued that counsel,
10. petitionon herbehalf.

As far as State Counsel was co . s
Parliament intend.ed to cure to justif;rlcs(:lr?he :’dt:;irt?c ﬁengrimsd;lef o
common law position where counsel is literally autholzizegrfo rs(?m thl?
pleadings on behalf of his client except affidavits. In this re lgdn;

15. argued thatsection 96(3) should notbe givena narrov'v interpreta%f;n %

He pomfed f)Ut_ that the purpose of section 96(3) is not to invalidate an
elect1on‘wh1c.h is signed by the petitioner through counsel, but to ensure
that thfe petition is, on i.ts face, signed by the petitioner or by the person

. authorized by the pet1t1on<;r. He further pointed out that the Act and its
20. Rules do not say what shotld happen in the event that the petition is
- signed by counsel as an agent of the petitioner. In his oral submission,
Mr. Mutale, S. C., briefly alluded to the background of the case and
especially what happened before the preliminary issue was raised. In the
main, he submitted, under ground one, that the learned trial Judge was
25. wreng in adopting a literal interpretation as opposed to a more liberal
interpretation as is the trend with courts today.

| He submitted that the learned trial judge placed reliance on an old
English case of Queen v The Judge of the City of the London Court (5), when
- .-the thinking had changed in the Commonwealth. According to le;_arned
=30, State Counsel, the trend now was for the Courts to adopt a; 71{1}01:2 ltlberal e
: : i ited-the case- e Attorney—-
_approach to achieve a purposive result. He cifec:the case-ol 1€ & f:
—General and Anothef-v—:Lewunika-arzd‘Oth’fifs(4)fﬁl_‘{§‘ -9%1—'13-5; posm?n. ﬂ(\)r;' =
ound iate Counsel contended, in theligads:okarguments, ta ==
ound three, State Counsel COREREEAIE =8 er | A foa mallerof

e : At ofepetitio aturein
Siherequirement OEHEPEHUONCLS TG - Avccording to ML

=—=35=form m—ana-'_pwcedurefa"nf" {

T
| ToRerre:

quirementfor-sIgratiie s =
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ZAMBIA LAW REPORTS

/

He contended that the signing of petitions byl
iheir clients in Zam.b.xa is historical and dates back t
all this time the petitions have been dealt with on
erefore, duty bound to up.hold consistency and

rocess. State Counsel rehed. on the principle
Muwambazi v Morester Farms {zmzted( 2), where we said that, "it is the

ractice in dealing with bona fide interlocutory applications for courts to
allow triable, issues to come to court despite the default of the parties...”

awyers alone or with
0 the mid sixties; that
merit; that this court is,
certainty in the judicial
found in the case of 5;

Inkis oral arguments, Mr. Mutale, S. C., submitted thatalthough the
requirement for signature in section 96(3) was couched in what seemed 10.
to be mandatory, what came out was really form and procedure. He :
called on us to determine the petition on meril rather than throwing it out
ona te_chnicality.

On ground two, the contention of Mr. Simeza, with reference to the
case of The Attorney General v Juma (3), was that if the word "shall" was 15.
held to be merely directory in the case, which was a constitutional case,
where the liberty of an individual was at stake, the court could not now
hold that the use of the word in section 96(3) was mandatory. He
contended that if it was the intention of the legislature to make it
_ mandatory for the petitioner to sign the petition under her 6wn hand, 20.
then no prejudice is occasioned to the respondents by the omission since
they clearly understand the grounds upon which the petition is founded.
Mr. Simeza contended that the respondents' have in fact already
answered the grounds raised in the petition and that since the answers
are signed by their respective counsel, they (respondents) have waived 25.
their right to object to the petition.

Mr. Simeza further contended that where a statute requires that ¥
something shall be done in a particular manner or form Wllithouf e
expressly declaring what shall be the consequence of no.n-comlii aenc(fr, =
such statutory requirement cannot be. regarded as. 1mp§ra ﬁ‘(fm = :
'mandat_q_ry, but merely directory. Mr. Simeza drew our attention fo..

= sections 93(3);and 101(1), which respectively provide for consequencs
5 ncase of failuse to pay-for security for costs d deah SLA BEPIGEE

Eechonv60) docs ‘his oral submission wenofe-that-he




. Loy - - S AUINALE
~— lhedoucitor-General, in hig Tesponse to i

relied on the heads of arguments, which
submissions. We note that ip, the heads of
General has compressed the four grounds of

himself when he held that Section 96(3) js
petitioner isrequired to bersonally sign the petition

etition. The Solicitor-General, like Mr. Mutale, cited the Lewanik

and contended that where the words of a s’tatute are ?;ac’;;ea Casde B

unambiguous no more should be done than to give the fvords t;:ir
15. natural and ordinary meaning. Accor ding to the Solicitor-General, the

natural and ordinary meaning of the worq "shall" in section 96(53) is

simply that the petitioner must personally sign the petition: that this

position of the law is emphasised by the requirement that where there

more than one petitioner, all the petitioners must sign the petition.

g O Ae=Swar,

20.
Regarding grounds three and four, the Solicitor-General contended

that the learned trial judge correctly interpreted the law and facts when
he held that the petition was not in conformity with the Act and that it
could, therefore, not proceed. It is common practice, according to the
Solicitor General, that when a statute declares that something "shall" be
25. done the language is considered imperative or mandatory and that thing

mustbe done.

The Solicitor-General argued that the effect of non-compliance, thatis
failure to personally sign the petition, is fatal; that the defect cannot be
cured because, legally, the petition is null and void ab initio. He also

30. argued that in certain rare circumstances, imperative provisions have

‘been held di rectory, such as, in the Juma case; and that the present case

does not fall in the exceptions as it is substantially different-from the ——

e

1
i3
)
7§

& d5putes were determined byt e

- mﬁ%aﬁé'ﬁﬁfﬁ(ﬁ%@) was targete‘dft_,? % i
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licitor General submit
jearned Solicitor G mitted that the
was to avoid frivolous petitions, hep Purpose of the Electora] Act

) : Ce the :
etitioners o sign them personally, yyyg, tegard 1o s oht for the
€ petitioner's

ntion that the respond :
contention pondents signed the a
1 ’ nswe . 2
through their counsel ar}q thereby Waived thejr 1 i trst and affidavits
etition, the learned Solicitor Generg] submj §t to challenge the
require the respondent to sign the answer por Act does not

doesnotrequire affidavits, he submit o

relation to ground one, is that the re uirement i i i
petition within 30 days is so strict thactlno petitionncz(:fl?: 23?:5?;312 f;llefth :
the expiry of that period. Mr., Lisimba contended, under ground hfr al:er
the learned trial Judge held that the use of the word 'Ehall" in : : .
96(3) was mandatory. He further contended that provisions with :ee;: leoclz
to time are always obligatory unless the power of extending the tinrll)e is
given to the court. He gave the example of the case of The Attorney General
v Chipango(1), which was cited in the Juma(3), case on the obligatory
provisions relating to time, as his authority. To this end, he contended
that if 30 days in sub-section 3 of Section 96 of the Actis obligatory, then
the signing of the petition personally by the petitioner in the same sub-
section cannotbe directory.

Under ground three, Mr. Lisimba contended that the learned trial
judge correctly held that the petition was not in conformity with section
96(3); and that there were no circumstances to warrant itbeing remedied.
It was contended that the case of Mwambazi v Morester Farms Ltd (2), is
distinguishable from the present case. Mr. Lisimba argued that in the
former case, the Courts are mandated to extend time within which to do
anact (see Order 42, rule 4(2), of the RSC), while in the present case, there
isnomandate to extend time to amend a petition after the expiration of 30
days. =~ =

o O_Iliground four, Mr. Lisimba contended that the learned frialjudge

10.

15

20.

25.

30.




et MUTALE v }\AUNAILE

10.

153

20.

25.

that it was the petitioner who presen

and should have, therefore, G ted the petition in the

50 Co
e petition, urt below

‘We have duly considered the
: grounds of e
made (lioy tfhe parties before us in suppor(: gfI) ;3:1331 iar?i thi:?t?mlsswns
grounds of appeal. We have also duly considered the rr())Ee d'lon o
court below, including the submissions made b proceedings in the
learned trial judge and the judg

S y counsel before the
: : : hat court. Notwithstandi
foregoing, xe W1§h tq register our appreciation for the submission:lrﬁé:gz
a.nd'the' authorities cited to us. We note, at the outset, that there is great
similarity in the manner the grounds of , o

That being the case, the view we take i

a};peal are framed and argued.
! s that al
shallbe disposed of togetherin order to at all the grounds of appeal

avoid being repetitive.

At this preliminary stage, we wish to agree with the finding of the

learned trial judge that a petition is not a pleading. This finding is well
supported by authorities. In particular, Order 18 of the RSC, 1999 edition
(4),adequately deals with the issue of pleadings. In the explanatory notes
under editorial introduction, in which Order 18 /0/2 of the RSC is
covered, the learned authors state that the term "pleading” does not
include a petition.

We also want, at this preliminary stage, to deal with the contention by
the petitioner that there is no mischief that Parliament intended to'cure to
justify the drastic departure from the common law position where
counsel is literally authorized to sign all pleadings on behalf of a client.
First of all, we are dealing with a petition and not a pleading. Under
section 102(1) of the Act, it is provided that an election petition shall be
tried and determined within 180 days from the date of presentationin the
High Court. Under the proviso to the same subsection, it is stated that an
election petition shall be dismissed if it not tried and determinef:l within
180 days due to failure by the petitioner to prosecute the petition. The

. message from section 102(1) is thatan election petition - is an urgent and

- serious business that calls for the personal attention and commitment of

- the petitioner. In these circumstances, we are persuad

~ “Hhglearned Solicitor=General that Parliamen

urage friolous pefitions.cs—

1
7

TO

unds

=i =0f astatuite: From the siibmissions in the.court DElOW-ane

Ach, whichls

Section-atthe center of controversy is section 96(3) 0Hhe

128

ed to agree with —




ZAMBIA LAW REPORTS

/
couchedin the following words:-

96(3): Every election petition shall be signed
by the petitioner or by all the petitioners if
more than one, and shall be presented not
later than thirty days after the date on which
the result of the election to which it relates is
duly declared (underlining ours).

. Wehavebeen called upon to decide whether or not it is mandatory or
as was pointed out in the case of The Attorney General and Another v
Lewanika and Others(4), the fundamental rule of construction of Acts of 10
parliament is that they must be construed accordin g to the words :
expressed in the Acts themselves. The petitioner, through counsel,
contends that the use of the word "shall" in sub-section (3) of section 96 :
does not suggest that it is mandatory for an clection petition to be signed ‘
by the petitioner in person by applying her own hand to the document. 15. i
She contends that such a literal interpretation would certainly lead to an :
absurdity and would amount to reading words into the statute that the
legislature did not intend to. Further, that ‘where a statute requires
something to be done in a particular manner without declaring the
consequence of non-compliance, such statutory requirement cannot be 20.
regarded as imperative or mandatory, but merely directory.

On the other hand, the 1* respondent submitted, through the learned
Solicitor General that where the words of a statute are precise and
unambiguous no more should be done than to give the words their
natural and ordinary meaning. He submitted that the natural and 25.
ordinary meaning of the words in section 96(3) was that the petitioner
must personally sign the petition and that this position of thelaw is made
clearer by the requirement, in the same sub-section, that where there are ‘
_ more than one petitioner all the petitioners must sign the petition. The i
: position of the 2™ respondent is that the use of the word "shall" in section 30.
= %()is mandatory. In this regard, both respondents are agreed that the
= effect of failurefo-sign the petition personally-is fatal in that the defect
- cannotbe cured after the time allowed forfiling th

i trumental in preparing i

— Coniing totheissue before s, the question-we-would like topose ands

answeris: Whatisapetition? — THET A R

B0 e
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According to the learned author
S of o
Practice and Precedents, 24" Edition (Z)Odgers on Civil Couyrt Actions,

made reference to, it is stated at page? » @ book the learned tria] judge

inei i 7 that LN
bringing proceedings ... and is used ip Ads ;15,?&10{1 1S "a rare form of i
5, particular statute orrule....” €re 1t 1s required by a 4
Further, under Order 5, rule 5

: 3 » of th e A

provided that: e RSC, 1999 edition @), itis &
proceedings may be begun by ori 2

ginating motion or petition if,
or under any Act the proceedings
orized to be sobegun."

but only if, by these rules or by
10. in question are required or auth

From the foregoing exposition of the |
petition is a rare mode of commencing an actio
its application is specially provided or ay
Parliament. And as the learned trial judge ri

15. particular statute that gives authority to commence an action by petition

that should give guidance on the type or form of petition to be filed with
the Court.

aw, we can say that a
nin this jurisdiction and
thorized by an Act of
ghtly observed, it is that

S N N G TR R

TR

SRR

2ty

In construing whether it is mandatory or directory for the
. petitioner to sign the petition personally, we had occasion to visit the case
20. of The Attorney General and Another v Lewanika and Others(4), which both

the petitionerand the 1* respondentreferred us to. In that case we said:-

"If the words of the statute are precise and unambiguous, thenno

more can be necessary than to expand on those words in their ordinary

and natural sense. Whenever a strict interpretation of a statute gives rise

25. to:an absurdity and unjust situation, the judges can and should use their

godd sense to remedy it by reading words in it, if necessary, so as to do
what Parliament would have donehad they had thesituationinmind.”
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,In the context of section 96(3), the view we hold is that. the words
used therein do not carry any technical meaning to Eqm_r_ifl—xrmer
~-- 30. elaboration as to the true intention of the'legislature. Asfaraswe can-

ascertam, the words in section 96(3) are clear, plain at mb—i%‘—lt_:?tus
T ey E - X ’&T»_l > =

Hei literal intgrpretationsthoy clearly=demorery

—

indatoryfor the petitionertosign-th

hereare two statuto interpretat
on-Thefir

stoneistobefound -

in arriving at the foregoingrconclu
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. Gection 2(1) ar_md the sgcpnd one is in section 96(3) itself

2(1), the Act defx{\es petitioner, in relation to an e . Ur}c.ler Section
erson - '\'Nho signs 'apd presents an election petitig petition, as any

ninety-siX " The definition of petitioner is, in our n under section

plain and straightforward and cannotbe taken an; ?;‘:tfered view, quite
er.

Coming to section 96(3), it is provi

defined, 18 obliged to sign the petition alli)dovzildeiz tﬁ:i ;he Eptuan
ctitioner z.xll the petitioners are obliged to sign there r:t(‘)tr‘e feaoe
Presenﬁng it tothe co.urt not later than thirty days after thzd;tlon befgre
the result of the election was declared. If there are any doubt T Wh'l o
whether a single petitioner is obliged to sign the p);tition e
those doubts are completely eliminated in case of a joint etitlz ersgrr;{ailly,
s0 because in a joint petition all the signatures of the%etit?o?;ers o

) supposed to be reﬂectgd in the petition. As such, a single signatu art;
counsel cannotreprestt the signatures of all the petitioners. i

Having come to the conclusion that it is mandatory for the
Pe‘ﬁﬁoner to sign the petition personally, we find that section 96(3) is at
par with sections 98(3) and 101(1) of the same Act as the consequence of
flling a petition that is not signed by the petitioner makes the petition
misconceived.

We also heard spirited arguments regarding the case of The
Attorney General v Juma(3),a constitutional case, and its application to the
present case. These arguments are summarised in this judgment and in
the judgment of the trial Court. In the view we take of the arguments, we
have refrained from delving into the case because the grounds for its

. irrelevance to the case at hand were adequately dealt with by the trial
cotirt.

In summary, our position is that the appeal has no merit. We

reiterate our finding that section 96(3), as read with section 2(1), makes it
-mandatory for the petitioner tosign the petition personally und?r her or

his ‘hand_ before presenting it to the High Court- for trial and
____determination.. As this was.anovel.appeal case 0n 4 matte
~Inferest, we shall make noorder for.costs. Each party tobearito

e

wn costs.
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