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n THE SUPREME COURT OF ZAMBIA SCZ JUDGMENT NO 49 OF 2008

HOLDEN AT LUSAKA/NDOLA

APPEAL NO. 175/2007

(civil Jurisdiction)

IN THE MATTER OF: SECTION 93, 94, 95, 96 OF THE ELECORAL ACT

NO. 12 OF 2006
AND

IN THE MATTER OF: PARLIAMENTARY ELECTIONS FOR THE BWANA
MKUBWA CONSTITUENCY IN NDOLA IN THE
COPPERBELT PROVINCE OF THE REPUBLIC OF
ZAMBIA HELD ON THE 28™ SEPTEMBER, 2006

BETWEEN:
BARBARA BWALYA CHIBULU Appellant
AND |
JOSEPH ZULU 1stRespondent
THE ELECTORAL COMMISSION OF ZAMBIA 2nd Respondent

Coram: Chirwa, Mumba, Chitengi, Silomba and Mushabati, JJS -
Oﬁ 25th Jun'c, 2008 and 19t August, 2008

G S 'delivefed the Judgment of the Court.
l.engl, 2 i 3

Case referred to-
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(1983) ZR 1 chiume

This is an appeal by the Appellant against the judgment of the
gigh Court which dismissed her petition against the election of

the first Respondent as Member of Parliament for the Bwana
Mkubwa Constituency.

The Appellant stood on the ticket of a political party called the
Movement for Multi - Party Democracy (MMD) while the first
Respondent was the candidate for another political party calléd
Patriotic Front (PF). In addition, to the Appellant and the first
Respondent, there were three other contenders for the Bwana
Mkubwd Constituency seat, two belonging to two other political

parties and one an independent candidate.

Two weeks before the elections were held, the Appellant and the
other candidates attended a meeting at Twikatane Basic School
organized by the Catholic Committee for Just1ce and Peace

(CCJP) At this meetmg the candldates had to present their -
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Organizers tried to calm down the crowd but in vain. The crowd

insulted the Appellant calling her a bitch who had killed her

children by bitching.  The Appellant appealed to the first

Respondent to tell the crowd to stop what they were doing but
the first Respondent did nothing and the crowd became
uncontrollable. But after pleas by CCJP officials the crowd
stopped shouting. After the crowd had calmed down, the first
Respondent spoke and when the crpwd heard that the first

Respondent was a widower the crowd remained calm.

From the day of the meeting organized by CCJP, the Appellant’s
campaign, to use her own words, became rough. The song,
Mukamfwilwa, which was composed and song by one John
Mwansa, in 1979, when the Appellant was expecting her last
child, was sung every day. The message in thc song is that the
woman who had caused the death of her husband never went for
cleansmg but went b1tchmg The song is a plea to the woman to

go for cleansmg Patnot1c Front cadres were- smgmg thls _song
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page 72 of the record of appea] with PR markings

; ) by her youn
prother, Vincent Nelson Chibyjy (PW1) g
)

the contents of which

the Appellant said affected the results because people reading

the document  could not vote for her. The Appellant also

complained  of campaigning by Patriotic Front cadres after 18:00
hours on 27t September, 2006 and campaigning within 100
meters of the polling stations on the polling day contrary to the
directives given by the Electoral Commission. The Patriotic Front
cadres were showing people the boat which is the symbol for the
Patriotic Front. The Appellant made a complaint to the Police
officers manning the polling stations. Patriotic Front cadres also
bought votes; the cadres were in control of the polling stations
and they were showing voters the Patriotic Front symbol in the
polling stations. At one of the polling stations at the Mushili
Training Centre, voters were using Munali Constituency ballot

papers between 06:00 hours and 12:30 hours and this“affected

the result.

Mfter yoting 156 Appellant observed irregularities in,
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sid he found similar documents gt Twashuka and Mushili

yarkets which he burned. PW2 a5 confirmed campaigning by
patriotic Front cadres within the prohibited area on the polling
day. At Mushili Council offices polling station people were
drinking and dancing to the Mukamfwila song at a house some
120 metres from the polling station. At the polling station people
were campaigning for the Patriotic Front. At the Training Centre
Polling Station one, Mrs Mulembe, an agent was caught showing
voters where to mark a cross. This incident was reported to the
- Police. During the campaign the Patriotic Front cadres had four
motor vehicles with loud speakers playing the Mukamfwilwa
song. A motor vehicle registration number ACH 2848 driven by
the first Respondent would stop at the house of Charles Jacob

Chilandu (PW2) who was leading the MMD campaign and where

there was displayed a big portrait of the Appellant, and play the
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qeeting held at a certain building, the fig Respondent was
peard by Chrispine Mfula (PW3) call the Appellant a prostitute

who would do nothing for the people and that the first
Respondent would solve the people’s problems. The first
Respondent said that if the People gave him their voters

and
registration cards he was going to work,

The first Respondent then gave the people K5,000.00 each and
the people were happy. At a meeting held at Kantolomba the first
Respondent was heard by Matthews Chileshe (PW4) repeat the
words he said about the Appellant at the earlier meeting and said
the people should write their voters and registration numbers.

After that the first Respondent gave the people K5,000.00 each.

There were other meetings where the first Respondent and his
supporters said bad things about the Appellant. On a date she
tould not recall in September, 2006, Fridah Chipembele (PWS5) |

atended a meeting at Twikatane School where  the f‘l{§t ;
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on her way to Twikatane Schoo] she saw two mot hicl
otor vehicles, a

nd a In whj
gloon @ Bl ewhiche the oo a boat. People w
. e€re

shouting on the microphone that People should not vote for th
€

pppellant because she was g Woman; that she was a widow wh
) wio
nad caused the death of many people. Children who had

gatiieredwere shouting that they had nominated a prostitute

Thereupon, PW6 went to the van to ask whether the campaign
was one of insults. She peeped in the saloon car and she saw the
first Respondent. As PW6 crossed the road and continued with
her journey she heard the Mukamfwilwa song being sung. PW6
told the Appellant of the insults. On 6t September, 2006 the
first Respondent went to Mushili Ward where he was seen by
Joackim Bwalya (PW?7). The first Respondent who was on
tampaign told the pecople who gathered that the Constituency

as too big for the Appellant who was unmarried and that

Unmarried people do not perform well.
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commission of Zambia Officers were standing along the table

ohile the ballot papers WEre on the table. During counting the

qotes were not being shown to the Party agents, most of whom
were dozing. Morgan Mupinga (PW9) who also voted at Mushili
Training Centre saw a female polling assistant who followed a
joung man in the polling booth and told him to vote on the boat
| because they had suffered a lot. 0On seeing this PW9 went
outside and rang the Appellant who advised him to report to the
Presiding Officer. After reporting to the Presiding Officer, the
Presiding Officer made efforts to contact the Returning Officer
but in vain. However, the polling assistant was called but did not
give any explanation for what she did. At Lubwa polling station,
Nelly Mbewe (PW10), saw polling assistants get illiterate voters
from the queue and take them in the polling booths to vote.

Party agents complauned and reported the matter to the Police
Who promised to act. Inspector Vincent Chembo (PW11) who

was manning‘l Mushili Main Polling Station on thizr_‘:polhng dayee

“arrested _iou’ f_:persons who<_werei-fshou'ting»%Anﬁl@"iwAmaka”t
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bundl
0 duced @ e of voters and national registration cards

Jpich he gave to the owners with some money.  Bwal
ya

Chikwamo told the voters concerned to go to Mandaliso shop

jfter voting to get some more money. Mandaliso shop belongs to,
e Patriotic Front Local Government candidate. At Mushili’s
porter House polling station, Joseph Chanka (PW14) saw people
in the voting queue lifting their fists and saying vote on the boat
and not for the woman because she is a prostitute. PW14
‘reported this incident to the Police Officer at the polling station
but the officer did nothing saying he was alone and the people

were many.

The evidence of the first Respondent and his witnesses was to

deny all the allegations against the first Respondent. The first

Respondent formed a campaign management CoMMIHEewITER

had two sub committees, one for accounts and the other for

operations. As a candidate, the first Respondent wa
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adly 10 Kantolomba. At the meeting organised by the CCIRiat

qikatane Basic School, the first Respondent was the last

speaker Before the candidates starteq to speak the organizers of
me meeting warned the candidates not to speak about
ndividuals but only about issues. What caused confusion at the
neeting was that as the Appellant was about to speak one
goman dressed in MMD attire shouted at the Appellant saying
the Appellant should pay them before she spoke. However, the
master of ceremonies sorted out this problem. In her speech the
Appellant said, inter alia, that her children’s father was the late
Mbaso and that her children were in the United States of
America. That was when people, including those clad in MMD

attire who were supporting one Paul Katema, started chanting

Mukamfwilwa. The situation was bad. When the crowd calmed

down, the Appellant continued with her address until she

».ﬁnlshed The Appellant ended her speech by promising to pay for

\';-’all those Whose electr1C1ty had been dlsconnected

me.. When the Appellant

the peo”l A"he was not the: mrm*an:—_

‘The first Respondent also*‘ -
ACH 2848. He said
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ording to the first Respondent the onl
Y music being played

guing hiS CAMPAIED Was Mwemalufi song by Nathan N d
ylren a.

e denied publishing any defamatory statement about th

‘ e
pppellant. Contrary to the evidence of pw7 the first Respondent
yas never driven in a motor vehicle that was mounted with

pudspeakers and playing the Mukamfwilwa song.

But according to RW2, during the campaign, they wanted f;o
finish the Appellant. In addition to the song Mwemakufi, they
aso sang the song Mukamfwilwa. The first Respondent told
RW2 that the appellant was a widow and that RW2 should be
playing the song. The first Respondent told RW2 that while
playing the Mukamfwilwa song he should interpose the insulting
words “Barbara Bwalya Chibulu was sleeping with dogs”.

Becausc of this evidence which was in favour of the Appellant,

RW2 was declared a hostile witness.

Docum3nt No.1 in the Appellant’s bundle of documents was not

\th&ﬁr“t Responden;c"‘document and was. not: d1str1buted_bv=hls
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yunalt ballot papers in Bwang Mukubwa but these paj t
ot papers

ere for Local Government elections ang not Parliamentary 1 Ijl
ntary ballot

JAPETS. The first Respondent lost in two wards and won in fi
. ive
wards. After the election there wag verification on 13th Q¢

tober,
2006.

Contrary to what PW3, said there Was no campaigning at Chonto

polling station at Mushili Council offices. According to Musenge

.Collins Bwalya, (RW3), who was the first Respondent’s polling

agent, the elections at this polling station went on well and there
was no campaigning in the polling station and there was no
shouting that people should not vote for the Appellant because
she was a prostitute. At Porter’ House polling étation the election
also went on well and Lawrence Malama Chola (RW4) the first
Respondent’s polling agent did not observe anything that went
Wrong during the voting. At Mushili Training Centre polling
station, there was no incident as described by PW9 because

Joseph Chitundi (RW5) who was poling agent for the first -
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s numbers. Ang gonp Kaumba Saili (Rw7)
111

o was the first Respondentg polling agent at Itawa  Polli
olling

wh

station refuted the evidence of PW12 that there was collection of

qoters’ cards and distribution of money,

after considering all the evidence, the learned tiial Judge found
none of the fifteen grounds on which the Appellant’s petition was
based proved. Accordingly, the learned trial Judge dismissed the
Appellant’s petition. The learned trial Judge found the evidence
on behalf of the first Respondent more credible than that given by
the Appellant and her witnesses. In short, the learned trial
Judge basicaﬂly decided this petition on credibility.

The Appellant now appeals to this court against the judgment of
the learned trial Judge dismissing her petition. The Appellant

advanced six grounds of appeal.

Counsel for the Appellant and the Respondgnts filed detailed

Writtéﬁ- heads of argument on which they relifé.
- e oo et and four first and_
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[ensive was said about the Petitioner while the song was being
p]ayed.

ground four reads that the learned trig] Judge misdirected
pmself in 1law and fact when he dismissed the evidence of the
petitioner regarding the first Respondent’s publication of false

satements of fact in relation to the Petitioner’s personal

character.

The arguments by counsel for Appellant and the first Respondent
are to support and challenge the findings of fact made by the
learned trial Judge on the issues in these grounds of appeal.
Counsel recited the evidence of witnesses bearing on these
grounds., Counsel for the second.Respondent, quite properly, did
not submit on these grounds of appeal, saying these grounds of

appeal do not concern the second Respondent.
fere with findings of fact

As an appellate court W€ cannot inter
ished before us that =

made by a trial Judge unless it is establ

ch on a fiioper view of fﬁe‘*fi;"/jia‘ence; )
tly can reasonably make: See

correc
v Marcus Kampumba

:a] Court acting
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the Appellant has not shown to us that any of these above

fotors Upon which an appellate court may reverse findings of

net made by a trial Judge exist in this case. What the

arguments on behalf of the Appellant amount to is that the
learned trial Judge should have accepted the evidence given on
behalf of the Appellant. But the learned trial Judge who heard
and observed the witnesses when they gave evidence found the
first Respondent and his witnesses more credible than the
Appellant and her witnesses. As an appellate court we have no
basis in this case upon which we can reverse the findings of fact
made by the learned trial Judge. In the event, ground three and

four fail and we dismiss them.

We now deal with the first, second fifth and sixth grounds of
appeal. .

The first ground of appeal 1s that the learned trial Judge
when he held that the

miSdﬁééted himself in law and fact
\AENEeEaTﬁmd not. §Q.@9jfy__ill‘-?gal~praCtlc

g:)f votes fhen aJITI;e céndidates : wéré 4
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e fifth ground of appeal is that the learned Judge misdirected
imself on point of fact when he found that the evidence of the

st Respor}dent from Road Traffic Commission regarding motor

rehicle ACH 2848 was not disputed.

The sixth ground of appeal is that the learned Judge’s attack on
pppellant’s petition and regarding an affidavit verifying the
contents of the petition is not supported by law.

Before we deal with the first, second and fifth grounds of appeal
we can dispose of sixth ground without even considering the
aguments from counsel on this ground. We are at a loss to
understand why the learned trial Judge’s comment, which in our
view was apt, on the manner the petition was pleaded, should be
made a subject of appeal. The learned trial Judge’s judgment
properly read leaves it beyond all reasonable doubt that the
ltamed trial Judge did not dismiss the Appellant’s petition on
gound of bad pleading. This ground of appeal is fotally

Unmeritorious andl_t is dismissed. B B
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he prust Qf Mr. Msoni’s submissions on the second ground of
el is that the learned trial Judge did not address his mind
o the discrepancy between the votes cast and those officially

jmounced by the second Respondent. Mr Mson; pointed out

that the second Respondent announced that the first Respondent
polled 6615 votes against the Appellant’s 5139. This meant that
the margin was 1476. But Mr. Msoni, surprisingly, put the word
‘nly” after the figure “1476”. 1476 is a wide margin and cannot
be characterised as negligible. Further, Mr. Msoni pointed ‘out
that during the trial the evidence was that the total votes cast
were 19390 and not 14429. Mr. Msoni then, referred to the

evidence of PW1 and PW?2 explaining the discrepancy i sthe

mmber of votes. It was Mr. Msoni’s submission that more

people than the total number of votes announced voted in Bwana

Mkubwa Constituency. According to Mr. Msoni, the 5000 votes

which the first Respondent admitted in his Answer, was the

margm Wlth Wh1ch he beat the App
| '-'.by all means—could have been mT..
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Jection. The learned trial Judge in his judgment found that
(here Was 10 vilification of the Appellant by the first Respondent
ond her supporters. We have already dealt with this ; issue in the

third and fourth grounds of appeal and it 1s not necessary for us

to repeat what we have already said. There is no merit in this

ground and we dismiss it,

Mr. Chitabo, learned counsel for the first Respondent, submitted
on the first ground that non specification of the illegal practices
and misconduct suggests that no such practices actually
occurred because if they did happen a report would have been
made to the Police. Mr. Chitabo pointed out that the evidence of
singing Mukamfwilwa and corruption was rejected by the learned
trial Judge. As regards the unpleasant material, Mr. Chitabo
submitted that the document complained of had no party symbol

or logo and was not signed and that any member of public could

have written it.

. In 1 stances, Mr Lungu Smeltted that
Tna113ract1c:es In”he c1rcum

the alleged illegal practices and corruption did not take place
e
alleged 1illeg submitted that the Appellant and her

- Witn unreliable evidence of corruption and illegal
1 ave
: esses g gards the playing of the song Mukamfwilwa, Mr.
a r
Ctices, As | that the learned trial Judge found the ewdence
c

’_; iungu submitt
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 is issue contradictory and unreliable, Op the unpleasant

material allegedly circulated by the first Respondent, Mr. Lungu

we have considered the evidence and the submissions of counsel
on this ground of appeal. The learned trial Judge’s finding that
the alleged corrupt and illegal practices were not specified cannot
be faulted. As the learned trial Judge properly observed in his
judgment and as Mr. Chitabo and Mr. Lungu rightly submitted,

the alleged corrupt practices, illegal practices and misconduct

were not specified.

The relevant paragraph in the petition is paragraph S and it

reads: -

“5 Your Petitioner is not satisfied with the final result of the
elections because there were corrupt and illegal practices and

other misconduct committed in connection with the election.

This pleading does not spec1fy the acts of corruption, illegal. S

onduct where they were, c°mm1tted by,
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submiSSion lacks force because the learned trial Judge in his

" dgment in fact said that the Appellant called evidence of the

Jlleged corruption, illegal practices and other misconduct.
yowever, after considering the evidence of the Appellant and her
gitnesses on these issues the learned trial Judge disbelieved it.
This was a finding of fact. We cannot interfere with the learned
irial Judge’s finding of fact, for the reasons we have already
given. On our part we find the evidence about the first
Respondent distributing K5,000.00 to each person at the meeting
at Kantolomba, which was attended by many people, not only
unbelievable but also too fantastic. This ground of appeal has no

merit and we dismiss it.

Mr. Chitabo’s submissions on ground two are that the learned

trial Judge was on firm ground when he held that the anomalies

on counting the votes affected all the candidates. Mr. Chitabo

then recounted that initially the first Respondent polled 6,615

votes while the Appellant got 5,139 votes; after verification the 1st
: hlle the Appellant got 8, 295 votes*— 3

Ote‘sf L :AEP ol “‘_‘ —t =

—votes of the—ﬁrst respondent;aﬁd*the?

\\\\\ nce between the initial votes of the first
Appellant but the d1ffere

R 4 his Ve rified result. Mr. Ch1tabo pointed out that
eSpondent an

ded was not in dispute.
19, 390 recor
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. Jangy for the second Respondent Submitted that thig ground
s an appeal against a hypothetica] finding as the learned tria]

judge in fact found that there were ng anomalies in the counting

yr. Lungu then referred to other issues which had somehow

heen already taken care of by Mr. Chitabo’s submissions.

We have considered the evidence and submissions of counsel on
this ground. We find no merit in this ground. It is clear to us
that the learned trial Judge carefully considered the oral and
documentary evidence on this issue and found that the first
Respondent got more votes than the Appellant. The learned trial
Judge could not conceivably be expected, for no strong reasons,
to p'refer the results collected by a Party polling agent to the
official results from the Electoral Commission of Zambia. Mr.
Msoni talked about 5000 votes which he said by all means could

have been in favour of the Appellant. The evidence is clear. As

Mr. Chitabo indicated

in his submissions there were no

ssivere—atfecteds he =—
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e I
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.- sentence-complained-ofis that the learned
f_ Submlttedr sa_ylng that there wWere

" S ounting of votes. There is no merit in this
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ground of appeal and we dism . |
al having failed the whole appeal fail. We
pe

,‘ All the grounds of aP dgment of the learned trial Judge and

QOTdiligly affirm the JY
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g goerece. Ve ded?re that Joseph Zuly was duly
el Member of Parliament for tpe Bwana Mkubwa

fituency:

ieRCSpondentS will have their costs in this court and in the

|jtbelow to be agreed upon and in default to be taxed.

.
R
G ~

l X ®esccsrccensons M.T.... oooooooooooooooooooooooo

D. K. CHIRWA :
SUPREME COURT JUDGE

. -

$00000ccs0s0cceves0nsee 9000000000000 0000000000000000

_F. N. M. MUMBA
SUPREME COURT JUDGE

& - -\ PETERE
. SUPREME COURT JUDGE

"""" ""g. s. SILOMBA
SUPREME COURT JUDGE

SUPREME COURT JUDGE




