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IATION REFERRED TO:-
L

electoral Act, No. 12 of 2006.

is is an appeal against t . i
This is an appeal ag he judgment of the High Court dated the 27" July,

07 in which t.he learned trial Judge determined that the appellant was not duly
Jected as Member of ParIiamen£ for Ndola Central Constituency 'ar‘1d that the
Jection was void. From now onwards, we shall refer to the appellant (Mark
tetus Mushili) as the 1% respondent and the 1% respondent (Mary Mildred
1ambezi) as the petitioner, while the 2™ respondent will continue as such, as this
swhat they were in the Court below.

l;\ her petition before the High Court, the petiti;mer disclosed that she was,
together. with the 1°* respondéntAand others, a parliamentary candidate d,uring
the P.reéidentiél Parliamentary and Local Government elections that were held'in

eptember 2006. While she stood on the ticket of the Movement for Multlparty

st respondent was a candldate duly. sponsored by the

Democras:y (M M. D.):—-the,l

Th - 't. - |n péragraph 4 of her amended petxtlon challenged the
e pe ltloner

ielectiOn f the 1° respondent alleging that his election was marred by corrgpt
5 of the 1" re 7 5 ; :




(954)

N i which ibi :
. egal practices, were exhibited of committed by himself and/or his
ot pefore and after the election process. The allegations are well outlined in

e judgment of the trial court, suffice to 53y that there were fifteen allegations

sinst the 1% respondent and four allegations against the 2"

9% d respondent, making

tatotal of nineteen allegations.

After trial, the learned trial Judge found that the petitioner had succeeded
jn proving nine out of fifteen allegations against the 1* respondent; the four
allegetions against the 2 respondent were dismissed. As against the 1°*
rspondent, the learned trial Judge upheld the petition and determined that the
* respondent was net duly elected as Member of Parliament for Ndola Central
(onstituency and accordingly deelared that his election was void.

Dissatisfied with the order of the Court below, the 1% respondent has filed

fixgrounds in support of the appeal. These are:-

1 The Iearned trial- Judge mlsdlrected himself when he nulhfed the____

dete whom they prefen:ed

B 2 The leamed tnalJudge Se”"u_l- ___________
. titio had proved her case in terms of
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2006 when
sectlon 93(2) (c) had not been Specifically pleaded in the pe

tltlon
3. The learned trial Judge misdirecteq himself when he held that voters’

cards were collected from People and money given to them when
there was no such evidence;

4. The learned trial Judge misdirected himsolf when he held that the
petitioner was called a prostitute and a liar;

5. The Court below misdirected itself in law and fact when it held that
there was removal of the petitioner’s campaigh material and the
defacing of her posters and that that had a probable effect on the
election in Ndola Central Constituency; and

6. The learned trial Judge had erred in fact and in law in holding that
RW10 Clare Mazuba, had removed the petitioner’s campaign materials
when her evidence was that the material removed was that of
Councillor Newa, (see pages 781 - 783 of the record of appeal).

Both counsel, representing the 1% respondent, relied on his heads of

afgument in their entirety an-d maae no oral submissions to augment the heads of

argument and neither did they submit in reply to the petitioner’s submlssmns

|n?relatl°“ to ground one, lt was argued m the ﬁeads of argument that for_ -

preferl’ed

;°t'“g for the candidate whom they



pre\,ented from voting for a candidate whom they preferred

The argument of the 1* respondent’s counsel, on ground two, was that the
titioner did not plead for the relief provided for under Section 93(2) (c) of the
fectoral Act in her election petition. That being the case, it was contended in the
reads of argument that that was a serious misdirection for the learned trial Judge
wprovide for a relief, which had not been prayed for.

On ground three, counsel submitted that the trial Court misdirected itself

when it held that the 1% respondent gave out money because the evidence relied

on of Kaputula Mukabila (PW9), Dominia Kaulu (PW12) and Diane Mwale (PW20) .

was not actually reliable; that if it were true that the three witnesses received
bribes, then they were guilty of a criminal offence or an electoral misconduct and

hatas such they lacked credibility.

Coming to ground four, counsel submitted from the heads of argument that

testified in favour of the allegation that the petitioner was

le two witnesses who

— \jided to having received any-reporkfrom hitr

—_

ho-canceded that

- mitied that tiswas e winess
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oive sincs. T Ot the Petitioner, it Was argued. |t
! was fur
sed that the petitioner never Mentioned in all her evidence ab o
ce a

e out the insults

ein aII other alle
i o and lik gations no report was made to the police leading

ed.
counsel submitted that the 1° respondent denijed insulting the petitioner

theonly irresistible inference that the petitioner was never insult

g Was su‘pPOI’ted_ by Laban Chibuye (RW2) ang Josephat Changwe (RW11) who
wtified, according to counsel, that they could not insult the petitioner bec.ause
rey regarded her as their own mother.

On ground five, counsel submitted from the heads of argument that
plowing the Igarned trial Judge’s observation (see page 53, lines 5 to 13, of the
cord) that it was true that neither the 1% respondent nor his agents were
IinvolVed in or seen tearing the petitioner’s posters, the 1 respondent could not
Ile penalized for acts or omissions of unknown people, especially that there were

ilot of pai’ties contesting in the election.

On ground six, which was a late entry and for which no leave of the court

as obtained to have it included and argued, we think that the argument that

e 1t respondent and that the poster

Clare Mazuba (RW10) was not an agent of th

Petltlorr CTATE —CmT DT =
“ ers*S‘t’éTe_ tion to ground one, “that the p—tltuoncr_

' = |
Wlth Oral-arguments He submltted m l‘e a

e | as ects “of bribery, including the partlculars that were
erence o t r through his agents as providedin Section 79
nt o n.

co,mmitted by the 1 responde

O
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fthe Electoral Act. The State Counsel submitteq that no objection was raised

1o the Court, without\ €rror, correctly made its findings on the admitted

pvidence.

The State Counsel further submitted that since the 1% respondent was

pund to have committed bribery personally himself, the learned trial Judge was
on firm ground to annul his _ele_ction under Section 93(2) (c) under which ....“the

prevention of the majority of the voters from electing the candidate in the

wnstituency whom they preferred” ... was irrelevant. The “prevention” factor

Was, accofding to the State Counsel, relevant where any corruption (e.g. bribery
ind illegal practice) was committed by anybody else other than by the candidate
himself and/or his agents. As far as he was concerned, once the candidate was
held to have committed an act of bribery, as was the case in this appeal, the trial
wurt had to grant relief under the aforesaid Act. The case of Mlewa -Vs-
\Mm(l) was cited in aid.

Under ground two, the State Counsel ;ubmitted in the heads of argument
hat the petitioner pleaded the. commission, by the 1 respondent of the acts of

brlbery in paragraph 4 (|) (b) of the petition in which she made refg_[gnce to
t "that the evidence the petltnoner produced was

Yction 79 of the EIectoral Ac

some acts of brlbery The State Ce(msel

'rAellef of ahn"ﬂm‘g tne electlanzu»n-derﬂSecnen—S?) of— =

»_,/_

the lt'lectoral Act e



with regard to ground three, it was observed from the heads of a t
rgumen

ot the ground was attacking the trial Coyrt's findings on the credibility of the
Jitnesses, implying that there was no materia| Upon which the lower court could
nake findings in favour of the petitioner's witnesses and against those of the 1%
espondent. In the view of the State Counsel, the judgment of the lower court
yas arrived at after careful analysis of the evidence given on either side of the
ase, in particular that of the petitioner and the credibility of her witnesses.

We were urged to accept that the decision of the trial court rested on the
redibility of the witnesses and findings of fact and that as such there was no
minciple of law upon which such lucid findings could be upset on appeal. As far
% the State Counsel was concerned, the lower court was on firm ground and
never fell into any error as it applied the right principles, directed itself very
arefully and properly evaluated the evidence before it. The cases of Banda -Vs-

(hief Immigration Officer (2) ;nd Nkhata and 4 Others -Vs-The Attorney General
B

were relied on.

In conclusion, the State Counsel submitted that the foregoing arguments on

ining grounds four, five and six with equal  —

fround three were to apply to the rema

in hi

Foily analysed the evidenc R T
heads ‘Sf':;r'g“ﬁment and the submissions of couns
r he

ore the lower co he learned trial Judge that is the subject of the
e learn

Swell a5, the judgment of t
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with the
] In dealing grounds of appeal, we have decided to dispose of

ound one and ground tWo separately while grounds three, four and five
ﬁnclud'”g ground six) will be taken care of together because they related to
mdings of fact and the credibility of witnesses. We shall begin with ground two
;d then move to grounds three, four and five. Ground one will be the last to
deal with.

Ground two challenges the finding of the learned trial Judge that the
ptitioner had proved her case in terms of Section 93(2) (a) and (c) of the
fictoral Act when Section 93(2) (c) of the same Act was not specifically pleaded.
The 1 respondent has asserted that it was a serious misdirection for the trial
tourt to provide for a relief that had not been prayed for. The petitioner has

wunter-asserted that the relief was pleaded in paragraph 4 (i) (b) of her amended

petition.

A .
y Ve have visited paragraph 4 (1) (b
and therein we find that the petitioner pleaded

) of the amended election petition, under

sub-heading, “Corrupt Practices,”
the allegations that the 1% respondent had distributed gifts in form of cash,
fOOdstuffs hke mealie meal and other valuable materials to would-be voters at

=in contraventlon of Sectlo

n 79 _of—the Electoral Act WhICh

note that Sectlon 93(2) (c), dealmg =

; lso take
g; ral Act Wes
3(2) (a) of the Electo urt to declare an election void.if allegations of
- |

Nith the power of the High €
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orrupt practices or illegal practices are Proved to have been ¢

ommitted in
onnection with the election by or with the knowledge or consent or approval of
the candidate or of that candidate’s election agent or polling agent, was not
speciﬁcally pleaded.

We have said before that a person Wishing to commence an action in court
nust specify the provision of the law under which she or he wishes found her or
his action. This is so in order to avoid frivolous and vexatious litigants. However,
the fact that the law under which an action is commenced is indicated does not
amount to a pleading. In this case, the petitioner indicated the |aw. under which

the petition was commenced.

With regard to the form and centent of pleading, we do not think that it is a
requirement to specifically plead the law under which an issue raised in the
proceedings must be dispose;d of. This is so because, as lawyers, Judges are
trained how and where to find the law. In Halsbury’s Laws of ‘England, 3
Edition, Vol. 30, it is stated at page 7, paragraph 12, that the requisites of good

pleading are that it must contain, among others, a statement of facts and not the

law, PR

—

ct—Ground
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We now turn to deal with grounds three, four and five together, We note

ot ground three challenges the decision of the learned trial Judge for holding
Hat voters’ cards were collected from people and money given to them when

(here Was No such evidence. This ground of appeal is quite precise and focused

ontrary to the attention given to it by the 1% respondent in his heads of

agument. It relates to the allegation that voters’ cards were collected from
potential voters on payment of money.

The evidence for and against the collection of voters’ cards and the
payment for them came mainly from PW9 (Kaputula Mukabila) and PW14
(Mupeta Chibamba) for the petitioner and the 1% respondent himself and RW2
(laban Chibuye). PWS9 testified that he was a PF member and campaign manager
for W2 who stood as Councilor on PF ticket. He confirmed that RW2 was, at the
same time, campaign manager for the 1% respondent, thereby making PWS a
member of the 1% respondent’s campaign team. He testified that the 1%
respondent gave him K1,000,000 for the purpose of buying and inducing voters
lespite their party affiliation and as a result he formed a team, which undertook

Patrol campaigns. e ‘
1 respondent bought 70 exerase books for thes .

H|s ev1dence ‘was that the

s ' ho also conflrmed"that RWZ was
afirmed by PW14 W
Yidence of payment was “con
ondent.
e campaign manager for the i
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one day PW9 fell out of favour wit his bosses and Rw2 fabricated an

gssault C25€ and reported him to the police where he was detained. He produced
apolice bond as part of his evidence.

st .
The 1™ respondent, in rebuttal, testified that he did not know PW9; that

pw9 never came to his home and that he never gave him money. He was

spported by RW7 (Rosemary Sabora) who denied ever receiving K400,000 from

tie 1 respondent.  She also denied buying 70 exercise books. Further, RW2

denied that PW9 was in the campaign team of the 1% respondent but in his
campaign- team; that he threw him out when he discovered that he was
demanding too much.

The learned trial Judge went through the evidence and took into account
the demeanour, the probabilities and other considerations to asses the credibility
of witnesses. One distinct feature he found was that the 1* respondent’s
witnesses made mere denials because they did not want to.appear to have
participated in bribing voters, a fact admitted by the petitioner’s witnesses. The
leaned trial Judge found PWS to be a candid and frank witness who impressed
the court. - -

o ground four |n whlch the 1 respondent ,dlsputed the Iower courts

'the evudence_oflhe S

" r—--at McDanleIs Resta;urant at Kansens — HinG
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s prior to the i -
Ten days p elections, PW11 testified that the 1% re<pondenEe

plue landscruiser, No. ACE 1394, with a public address system (PAS), came to the
estaurant four times a day and parked in front of the restaurant. On all those
pccasions, the cadres chanted PF slogans, saying that the petitioner was a
prostitute. who was not married and, therefore, not fit to rule the people.
gesides, they labeled the petitioner as an insane person.

PW13 testified that a week or two before the elections he was at the‘
petitioner’s residence at Kansenshi Shopping Centre when he heard a PE
announcer’s voice through the PAS calling the petitioner a prostitute, a liar and a
thief. He later recognized the announcer as RW11 (Josephat Changwe) whom he
had known before. He remonstrated with him about the vulgar remarks and he
just drove off. The evidence of PW13 was supported by the petitioner.

PW18 testified that Labaﬁ Chibuye, RW2, took him to the residence of fhe
1" respondent where he heard the 1% respondent telling those in his campaign
team to go out there and tell the people not to vote for the petitioner because

she was a prostitute and a liar who had nothing else to do for the people. The

Message was later repeated by the 1** respondent at Dag Hammersk!geld?and

= h_. l ,.,.ned 'tr,él—-]ud-ge Consxdered the~ev'aence relatmg te th“
e:lear : :

o n team called the petitioner a pfOStltute
that the 1% respondent and his campaig

be a credible witness and accepted his testimony
a"d aliar. He found PW18 10 _




t
; e g8 respondent called the petitioner a prostitute and liar at three

ee tin
qemployee of the petitioner, with caution because he was a witness with an

. The learned trial Judge warned himself to treat the evidence of PW11,

terest t0 SErVe:

The foregoing notwithstanding, the trial court found no bias in his
wstimony and accepted his evidence that the 1* respondent’s landcruiser used to

rk at the petitioner’s restaurant where derogatory remarks about the petitioner

were made by those inside the vehicle. The learned trial Judge also accepted the
sidence of PW13 that Josephat Change, RW11, called the petitioner a liar and a

postitute in his presence while using the landcruiser. The learned trial Judge

oncluded that this was the strategy of the 1** respondent to undermine the

ptitioner in her campaigns.

On ground five, which includes ground six as well, the 1* respondent is
9ying that the learned trial Judge was wrong in holding that there was removal of
the petitioner’s campaign materials and defacing of her portraits, which acts had
iprobable effect on the election in Ndola Central Constituency. The evidence in
Support of the tearlng down of posters came from the petitioner herself. On the.__

found someone, who__la}tgr_ turned out to be i

- 1st respondent in rebuttal came from RWlS She::ir

nce 0
t The evnde iy o posters belonging to Newa, an MMD aspiring
Sstifiad that she € .
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rdidate out of frustration. She confirmeq that she did so on the 19" August,

106 and that she was a PF supporter, When she was cross. -examined, she

anfirmed that she was detained at Kansenshi Police Station and that she later

pidan admission of guilty fine.

The learned trial Judge considered the evidence from both sides. He
ccepted the police report tendered in evidence by the petitioner and rejected
he evidence of RW15 that the posters she tore were for Newa, He accordingly
fund that the posters that were torn were for the petitioner for which RW15 was
arested. The learned trial Judge found RW15 to be very proud of what she did
and was not, in any way, ashamed or remorseful for her conduct. He upheld the
dlegation.

Although counsel for the 1* respondent talked of Clare Mazuba as RW10
inder ground si.x, the truth is that the heads of argument aétually refer to the
widence of RW15, Clara Kafula. RW10, according to the record of appeal, was
Wifred Yambani Njovu. Having clarified the position and bearing in mind the

erfluous.
findings of the trial court our views is that ground six was sup

F th lysis of the evidence and the findings of the learned trial Judge
rom e ana

' (lel\ r 1 r | e g UndS 0 appeal i
t |S Cleal tO US tllat tlle ro f
g dS th ee, OU and |V | A : l

- h d th;ré_fore the best opportunlty to assess and
a

: .AT - : : nd
Wltnesses in a live trial a : sood and those who were telling the truth.
on

. i
know which witnesses Were p



on the findings of fact, the |aw in N i

khata
0 i : and 4 Others -Vs- the Attorney
Wera' and several other cases g very clear.

We have said before and we

et here that no appellate court wil| reverse findings of fact by a trial court

Jiless it S satisfied that the findings in question were either perverse or made in
e absence of any relevant evidence or Upon a misapprehension of facts or were -

findings which on a proper view of the evidence no reasonable trial court, acting

wrrectly, could reasonably make.

In the heads of argument, no attempt was made to highlight evidence in
support of grounds three, four and five to show that the findings of the trial court
were either perverse or made in the absence of any relevant evidence or upon a
misapprehension of facts. |If the findings of fact by the lower court had been
shown to be at variance with the evidence on record the (findings of fact) would
have become findings of law or findings of mixed law and fact warranting the

intervention of this court. Grounds three, four and five are dismissed.

Having dealt with grounds three, four and five, the partial backsrc malts

| the legal argume"t posed in ground one is established for the disposition of the

gound of appeal. The Iegal issue in this ground of appeal stems f".‘i“li?f‘? fad

st d tWIthout
that thellearned trlal Judge nulllfled the electlon of the 1 respon evn »

SO LETee S

—inthe ele’ctlo,

_,v—-—<———" =

pre\‘/‘éﬁt

e

7 ¢ T b 2 d
: esb d‘ ‘t is amed is Sectlon 93(2)'(3) and” (C) sub- sectlon ( ) (a) e (C)
onden

O Section 93 reads:-
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g3(2) - The election of a candidate as g member of the National Assembly

shall be void on any of the following grounds which is proved to the
satisfaction of the High Court upon the trial of an election petition,

that is
to say-

(a) that by reason of any corrupt practice or illegal practice committed
in connection with the election or by reason of other misconduct,
the majority of voters in a constituency were or may have been

prevented from electing the candidate in that constituency whom

they preferred; |
DB e e e< wexs's csosusnessnisssosn sanass sosssansatse essensssisdesnsnensisashsirmossiss ismss e oS SOTTOAES

(c) that any corrupt practice or illegal practice was committed in
connection with the election by or with the knowledge and consent
or approval of the candidate or of that candidate’s election agent or
polling agent..

We have .perused the judgment of the learned trial Judge and we are

satisfied that there is nowhere in the judgment where he states that by reason of

o st d s :
‘the corrupt practlces or illegal practlces commltted by the 1" respondent in
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under grounds three, four and five, we have alluded to the findings of the

armed trial Judge, which show that the 3t

respondent, with his knowledge or

through his agents, participated in the corrupt and illegal practice of bribing
 oters by inducing them to surrender their voters’ cards for a payment. We have
| 50 alluded to the electoral misconduct committed by the 1% respondent or his
i Jection agents of maligning the petitioner by publicly calling her a prostitute, liar
nd a person not fit to lead and represent the people of Ndola Central
constituency in the National Assembly.

We are particularly concerned that the message, couched in obscene
anguage, was relayed on the public address system mounted on the 1%
rspondent’s landcruiser and had the potential of reaching out to a very wide
adience. The evidence further shows that the 17 respondent, on his -own
acount, repeated the insults of calling the petitioner a prostitute and liar at three
dlffel'ent meetings. This was very debasing of a woman in the position of the
petitioner seeking political office. There was evidence of removing and defacing

the campaign posters of the petitioner, which, though not wide spread, was

iccepted by the learned trial Judge- i -
fhe other ewdence adduced by the Petlt10n8f al)d__accepted by the learned

_drlnklng—an' *e _ng, the». OrgamZers__ =

SRR

mcludlng those of PW16 (Mambwe - -
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Mchungwa) which have never been returneq. This evidence was accepted by

e learned trial Judge as ewdence of treating.

Generally, there was evidence of Wide spread distribution of money to

aduce voters to vote for the 1% respondent. The money came from the 1%

,espondent. In the view we take, there was enough evidence of corrupt and
ilegal practices connected with the election, including other misconduct, before
the learned trial Judge leading to the only conclusion that the majority of the
wters in the constltuency were prevented from electing the candidate whom
they preferred. Ground two is unsuccessful as well.

On the totality of the evidence, the appeal is dismissed. Costs shall follow

the event, to be taxed in default of agreement.

E. L. Sakala,
CHIEF JUSTICE
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