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11 application granted.



RULING

CHIRWA, J.S. delivered the Ruling of the Court.

Whe.n this matter Ias'F came before us on 11th March, 2009, it was adjourned to 27th April 2009 for
hearing. On 27th April 2009, before we commenced the hearing

; State Counsel MUTALE i
court that since the last sitting, ALEintolmedite

5 s = he.had received instructions from the Petitioner to withdraw the
petition, as the Petitioner had decided to commit all his energy and resources to the forthcoming

presidential and General Elections in 2011, State Counsel then formally applied to withdraw the Petition.

There was no objection from all the Respondents and the petition was thus accordingly formally
withdrawn. The question that remained was one of costs.

State Counsel MUTALE submitted that this was a proper case where the Court should order that each
party bears its own costs as the petition was not frivolous. He told the Court that this petition was bona
fide as it was brought because of the manner in which the 2nd Respondent conducted and managed the
last Presidential Election, especially in the manner the results were posted. In his view, the petition,
therefore, raised some Constitutional issues and the Petitioner should thus not be condemned in costs.
He argued that since we were in a democracy and this Court had previously stated that people must be
encouraged to litigate on important Constitutional issues, the Petitioner should be commended for
bringing this Petition. He quoted what we said in LEWANIKA & OTHERS V CHILUBA (1998) Z.R. 79 at 228
that:

“However, it is clearly in the proper functioning of our democracy that challenges to the election of the
__President which are-pérmitted-by.the Constitution and which are not frivolous should not-beiinhibited
. inn.in costs. In the event, itis only fair that each part_igy;ﬂpﬂ}_ﬂ_gi_&éal their
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In the event, it1s on

rivolous should not be inhibited by unwarranted condemnation in costs.
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abandoned the petition, he shoy|g bear the
very act of abandoning the petition shows
cannot say that the issues brought in this
stated that from the precious decisions o
alternative, Prof. MVUNGA argued that t
petition was frivolous or not as the petiti
therefore adopt the usual practice of the

Costs. It was Prof. MVUNGA’s further submission that the
that it was frivolous. It was further argued that the Petitioner
petition had never been decided upon before. He further

f this Court, the Petitioner could have been guided. In the

he Court has not had the opportunity to determine whether the

on has been abandoned. He submitted that the Court should
costs following the event.

In supplementing Prof. MVUNGA’s submissions, Mr. SHONGA, another Counsel for the 1st Respondent,
submitted that it was not proper in this case for the Court to order that each party should bear its own
costs as there was a requirement under Section 95(4) of the Electoral Act, No. 12 of 2006 for the Court
to make any such order as to costs as it may consider just. He argued that it would be unjust for the
parties to bear their own costs and let the Petitioner walk away without footing the costs for this
litigation. He stated that the 1st Respondent has already incurred costs in this petition and the
Petitioner must pay them.

hMrsKOMBE for the 2nd and 3rd R,espondent_s,jnitia;_l;!_fy__g‘dldpted the arguments a'dvance_dr by both Prof:_*_“i”"
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