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Presidential election petition, application for recount of votes, when can it be granted?

| Headnote

- The Petitions sought an order for a recount of votes cast in all the 150 constituencies in the country on
he ground that, some of the Returning Officers were not duly gazetted; that voters in two
Constituencies, ie Sinjembela and Kalabo Central Constituencies, voted a day after the appointed poll
date and that some of the election documents on which the election results were written had
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as it will deem fit on the grounds and facts disclosed in the

he Petition‘erfiled an affidavit in support of the summons and a

Jffidavits contain various allegations; which in the main, impugn the conduct of the elections of 30th
october 2008 by the 2nd Respondent, the Electora| Commission of Zambia, Mr. MUTALE, SC, for the
petitioner, summarized the allegations as falling into three categories.

further supplementary affidavit. These

1. The first category comprise of allegations that in some Constituencies, elections were
supervised by persons who were not legally authorised to conduct the elections. In paragraph 17 of his
Jffidavit in support of the summons, the Petitioner named these Constituencies as Chisamba,
Mwembeshi, Muchinga, Serenje, Milengi, Nakonde, Mbala, and Senga Hill. The Petitioner alleges that
Returning Officers in these Constituencies were not duly gazetted. To buttress this point, the Petitioner
exhibited the Government Gazette of 27th October 2008, in which by Gazette Notice No. 455 of 2008,

the 2nd Respondent published the names of persons appointed to be returning officers in the
Presidential elections in named Constituencies.

Mr. MUTALE submitted that this Gazette Notice confirms that returning officers for the named
constituencies were not duly gazetted. He went on to state that in paragraph 15 of the affidavit in
opposition, sworn by one, Priscilla Mulenga ISAAC, the 2nd Respondent acknowledged this error. In the
said paragraph 15, one Priscilla Mulenga ISAAC deposed that names of all Ret‘urnin.g Officers were. duly
gazetted. With regard to Chisamba, she deposed that the Returning Officer dlec.l prior tc? the e.lect-lon
date and another Returning Officer was duly gazetted. For Muchinga and Serenje (;onst:tuencnes in
Serenje District, Ms ISAAC deposed that the names of the Returning Ofﬁce.zrs were madvert'ently ;
transposed in the Gazette Notice and so were the names of Returning Ofﬂcers ‘fo!'f_(_:pg_a Hill and Mbal‘ai_T. =

Centra| constituehcies’m Mbala District.
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onthe averment by the Respondent with regard to Mwembeshi Constituency, that the names of the
peturning Officer were erroneously recorded as James M. SIAME when he was in fact James
MALUPANDE, Mr. MUTALE submitted that such a contention is untenable, as, on the face of it, these
were two different individuals. He submitted that it was pertinent for the Respondents to show, by
documentary evidence that this is one and the same person. He went on to state that in sum, all the
named Constituencies were managed by persons who had no legal mandate to do so.

), The second category of allegations, as submitted by Mr. MUTALE are that in Sikongo and
Sinfembela Constituencies voting took place on 31st October and 1st November 2008 contrary to

Section 25, 26, 28 and 29 of the Electoral Act. In paragraph 12 of his affidavit in support of the summons
fora recount, however, the Petitioner deposed that in Kalabo Central Constituency voting was

conducted on 31st October and 1st November 2008, a period outside the prescribed voting day of 30th
October 2008.

Mr. MUTALE contended that the Respondents have affirmed in their affldavit in opposition that voting
took place on different days in the named constituencics.

In paragraph 10 of the affidavit in opposition, the Respondents deny that vOtlng was conducted on 31st
OCtOber and Ist November in Kalabo Central Constituency as alleged by the Petmoner in paragraph 125

of h,s aff'dawt in‘stipport. Ms ISAAC deposed that it was in Sinjembela Constituency where in one, out of
ga il ons, that voting Was conducted on 30th. October 2008=this was at LlpanenoBasue————r
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i KAPUMPA augmented the submissions by Mr. MUTALE on this point. He submitted that the
atement by the Chairperson of the Electoral Commission of Zambia was issued on 2nd November
2008, after the gazetted time for the elections had expired. According to Mr. KAPUMPA, this was
contrary to Section 29 of the Electoral Act which requires that such extensions be gazetted before the
olections. He likened the statement by the 2nd Respondent to closing the stables after the horses have
run away.

38 The last category of allegations by the Petitioner relate to alleged anomalies in the

documentation processed during the elections of 30th October. In his paragraph 11 of his affidavit in
support of summons seeking a recount, the Petition deposes that “the electoral process in terms of
recording and announcement of results at polling stations, constituency polling totalling centres, district
totalling centres and the national centre at Mulungushi Conference Centre revealed discrepancies

anomalies and disparities which can only be reconciled or finally determined by way of ballot scrutiny
and recount.”

The Petitioner then goes ahead to name some Constituencies and polling stations where there are
alleged disparities in the total number of votes cast and used ballot papers; differences between the
results recorded in words and figures; and where at verification, some ballot boxes were found to be
unsealed. In his supplementary affidavit in support, the Petitioner exhibits more documents to support
his contention of malpractices in the administration of the electoral process. Mr. MUTALE submitted
that the pattern of errors continued throughout thereby bringing into serious doubt, th? ?uthenti.(_:ity of

the results and hence the need to recount to establish the true position. B e s
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Co.se of GEORGE PHIRI VS GEZANI PHIRI (2), we have been referred to the holding by HADDEN J when he
(i} '”'The COUrt may ma

 | 5ol referredto a number of Zambian cases in which the issue of 3 recount arose. In one such

7 . k‘e an in'.cerlc'#utory order for a recount in the proceedings brought by way of an
ection petition if the evud.ence justifies the making of such an Order.” We have also been referred to
e holding of CULLINAN J in the case .of WISAMBA VS MAKAYI (3) where he said that “
joes ot provide for a recount, there is a common law right in the matter and this is d
qterlocutory summons supported by affidavit before the trial of the Petition.” We have been referred to
other cases which show that the request for a recount is through an interlocutory application.

although the Act
one by way of

We have also been referred to our own decision in SCZ/EP/01/2002 between ANDERSON KAMBELA
MAZOKA VS LEVY PATRICK MWANAWASA, THE ELECTORAL COMMISSION OF ZAMBIA AND THE
ATTORNEY-GENERAL. It was Mr. MUTALE’s submission that in our Ruling in this case, we acknowledged
previous High Court decisions and the common law remedy available to a Petitioner for a recount if
there is evidence justifying the making of such an Order. He submitted that the question now was
whether the Petitioner had adduced enough evidence in support of his summons. According to Mr.

~ MUTALE, the answer is in the affirmative in that there was more than cogent evidence in the

| Petitioner’s three affidavits to justify the granting of an order for a recount.

Inresponse, Counsel for the Respondents relied on the affidavit in opposition sworn by Priscilla Mulenga
ISAAC. According to them, this affidavit has rebutted all the allegations in the Petitioner’s three

affidavits. In the said affidavit in opposition, the Respondent denies that there were any disparities
between the total number of votes cast and the total number of used ballot papers in the named polling
stations. It is stated that the perceived disparities are actually rejected ballot papers and to buttress

their point, they produced announcement forms for the polling stations concerned.

I~ e

j~F0r~'Kasempa Constituency; it was deposed that the :arfbr' alluded to were corrected before the
S : sanction of agents present and to this effect they have exhibited an____:

- M : ' A sal'%&'ic‘;‘r_ge};é}al, cubmitted that there is insufficient evidence before us to grantthe
; r. SlCHlN(;t IHe <tated thatall the allegations by the Petitiqner have been contradicted or adequately
rdler so:g t.he ffidavit in opposition. He submitted that the case of MAZOKA AND MWANAWASA,
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eferr i i 1 . . .

riven Jetails of allegations in various Constituencies and polling stations, there is no evidence given by
the witnesses 0 the said allegations. He observed that the Petitianer does not state that he was present
¢gll the stations where the anomalies allegedly occurred,

2

od to by Mr. MUTALE, was on all fours with the current application in that while the Petitioner has

M. 5|CHINGA further submitted that, as in this case, the 3rd Petitioner in the MAZOKA case, Brigadier
General MIYANDA had applied for an Order of recount before the hearing of the Petition. He relied on
wo affidavits, giving details of reports received from the field. He went on to state that this Court, in
hat case, rejected affidavit evidence and said that what was said in the affidavits was not evidence.
pccording to Mr. SICHINGA, the position of the Court was that in not having heard evidence by the
person mentioned, there was no evidence. Mr. SICHINGA submitted that the Court, in this case, has not
heard any of the witnesses on whom the Petitioner has relied. He contended that affidavit evidence
cannot merit an order for a recount. He went on to state that the affidavit in opposition, when
responding to the various allegations contained in the Petitioner’s affidavit, reveals that various issues
are highly contentious. He submitted that evidence must be led from the various possible witnesses
before such an application can be considered favourably. Mr. SICHINGA also submitted that it was
unnecessary for the Petitioner to seek a recount of all 150 Constituencies when his allegations relate to
about 24 constituencies and a few other polling stations. He urged us to reject the application.

Mr. MUNDIA, on behalf of the 1st Respondent filed written submissions which he augmented with oral
arguments. He endorsed the submissions by Mr. SICHINGA. Mr. MUNDIA submitted that the allegations
in the Petitioner’s affidavits do not go to the rool of the need for a recount. According to Mr. MUNDIA,
l1'."'he various discrepancies alluded to did not affect the Petitioner alone, but all the four Presidential
candidates. He went on to state that in most, if not all the exhibits relied on, the res_ults were
authenticated by representatives of the parties and even where there was a mistake, like in Kasempa,
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professor MVUNGA, in.his Sut:rnissio.n stat(.ad t.hat the MAZOKA case is the leading authority in this
application and accord'mg to him, this application falls in that ambit unless the Petitioner can show to
ine contrary: He submitted further, that a recount is ordered at the tria stage, when the Court has
benefited from the evidence. He went on to state that affidavit evidence, citing named sources, who
have not been called or cross examined, most of it being conjecture, speculation and raising contentious
issues, cannot be resolved by affidavits but on full trial. He gave an example of the allegation related to
5JAME AND MALUPANDE, the returning officer for Mwembeshi constituency whom the Respondents
insist that he is one and the same person. According to Professor MVUNGA, this is a conflict which can
only be resolved at full trial. Professor MVUNGA also referred us to Electoral Regulations which provides
fora recount at a polling station. He stated that no recount was done at any polling station, suggesting
satisfaction with the process. He submitted that this application was an afterthought, prompted by the
margin of victory. According to Professor MVUNGA, the Petitioner now wants a recount in case he won.

On the prayer, that a recount be ordered in all 150 Constituencies, Professor MVUNGA submitted that,

this request is disproportionate to the complaints made in the affidavit, which relate to a lesser number
. of constituencies. He argued that if a recount was to be ordered in the other constituencies not cited, it
would amount saying that the Petitioner had an automatic right to a recount without reason and this
would be contrary to the law, including the common law.

On the first category of anomalies cited by the Petitioner, that elections in some constituencies were
conducted by persons who were not legally authorised to do so; Professor MVUNGA submitted that if

this Court were to rule that these persons were not legally authorised to conduct the elections, we

would be talking of the validity of the election. According to him, Mr. MUTALE’s submission on the .
mandale of Lhe officers who conducted the elections is misplaced. He argued that one cannot ask fora—— 2

recount of an election when they are’saying that it was notvalid. .- == = e

O' th tﬁird category of alleged anomalies cited by the Petitioner, Professor MVUNGA submitted that
) e alies disclosed and in certain respects confirmed by the Respondents in the affidavits on

; 4 bring o light controversies on which it would be difficult to make conclusive findings of fact
ecord, . : : 2

the anom




Iysuggesting that trial is unavoidable. He submitted that this application for a recount is farfetched

e dismissed with costs.

ands should be

il SHONGA, in his submission stated that correct reliance had been made on the MAZOKA decision by
the Solicitor- -General and other Counsel for the Respondents. He went on to state that the aspect of a
recount has properly been dealt with in the MAZOKA decision. He stated that the manner in which the
petitioner had brought his application is no different from how General MIYANDA sought to do it in
MAZOKA case. According to Mr. SHONGA, the net result must be the same as the result in the MAZOKA
case.

Mr. SHONGA's secondary argument on this point was that there is insufficient evidence. He submitted
that the three categories of alleged improprieties relied on by the Petitioner have one thing in common;
they stem from the alleged failure by the electoral officers to comply with certain provisions of the law.
He stated that these are not the type of allegations capable of moving this Court to look favourably on
the Petitioner’s application. According to Mr. SHONGA, a significant part of the driving force behind the
application in the MAZOKA case stemmed on exactly that; allegations that electoral officers had not
followed the Electoral Act. He went on to state that in addressing this aspect this Court stated:-

“The other issues raised by the third Petitioner relating to non compliance by the returning officer with
certain Articles of the Constitution and the Electoral Act have no relevance to the application for a
recount and would be better dealt with by way of submission at the conclusion of the hearing of the

Petition.”

"M;rl—'S'HONGA relying on this portion of our Ruling, subm|tted that allegations touchmg on alleged
ectoral officers have r "1 ce ln thls appllcatlon
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at a recount be ordered in all 150 constituencies, Mr. SHONGA requested this Court to
constituency and polling station to be treated dlfferently He stated that the fact that an
Ation has been made with respect to 24 constituencies cannot be any stretch of imagination be

On the prayer th
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;(‘,nstrued to apply to the remainder of the constituencies. He further stated that based on thelrebuttag

egations in 24 C°“5t‘t‘.’enc‘e5' this Court is being asked to order 3 recount in all 150 constituencies. He
Jrged Us not to allow this to happen and to dismiss this application with costs

|n response to the various submissions on behalf of the Respondents, Mr. KAPUMPA submitted that Mr
MUNDIA's reference to the Electoral Act, as to whether the Postponement of an election at a polling
station ought to be gazetted was totally misplaced. He stated that Mr. MUNDIA tried to argue that only
the general time table ought to be gazetted but what he did not appreciate is that elections in this

country are conducted at the polling stations. Mr. KAPUMPA submitted that when the law is referring to
postponing an election date, it must be an election vis-a-vis a polling station. He went on to state that
under Section 29 of the Act, a postponement must be gazetted and publicized in the media.

On Professor MVUNGA's submission that recounts were not requested for under Regulation 43, Mr.
KAPUMPA submitted that there is a proviso to this regulation which provides that such a request may be
refused. According to Mr. KAPUMPA, chances are that a refusal in this case was inevitable. He stated

that this application is interlocutory and if granted, it may help the Court when it comes to the main trial
of the Petition.

In response to Mr. SHONGA'S submission, that in the MAZOKA case, this Court held that non compliance
with electoral laws does not entitle one to a recount: Mr. KABIMBA submitted that the evidence of the
Petitioner has not been contradicted by the Respondents. He contended that erroneous recording of

results cannot be said to be non compliance with electoral laws so as to oust the jurisdiction of this
Court.
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by the PEt;t'?::;’ffidaVit of Ms ISAAC has rebutted the allegations, then there is a ground for this Court
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determination. Mr. KABIMBA submitted further that while in the MAZOKA Petition, the focus
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remainderoftheconstituenc.es

petween the winning and losing candidates,
was b+

in this Petition, the focus i
ons by the 2nd Respondent.

on the administration of
e]ecti

on the late elections in Sikongo and Sinjembela; Mr. KABIMBA submitted that from the statement of the
ond Respondent published on 2nd November 2008, it is clear that the 2nd Respondent was not aware
that elections in the affected areas had not taken place on the election date suggesting that there was
no communication between the 2nd Respondent and its officers in the field. Mr. KABIMBA was of the

view that if the Order for a recount is not granted, the Petition will be rendered a mere academic
exercise.

We have considered the application before us, together with the affidavits in support and in opposition
to the summons seeking an order of recount, and the submissions of Counsel. There is no doubt that in
aproper case, a Court can order a recount of votes cast in an election. However, authorities cited both

atcommon law and our own cases show that a recount is not granted as of right but on evidence of
good grounds for believing that there has been a mistake.

Mr.'MUTALE has neatly categorized the alleged anqmalies on which the Petitioner’s application is
founded into three groups. We propose to deal with this application in that Order. We will deal with the
first and second categories of the alleged anomalies together.

In the first category of alleged anomalies, the Petitioner alleges that the names of returning ofﬁcer__s in
Chisamba. Mwembeshi, Muchinga, Serenje, Milengi, Mbala and Senga Hill were not gazetted. The
contentio'n in this a|legr~;ti0n is that elections in these areas were conducted by unauthorised people=— -

Th dents in their affidavit inopposition allege that the names were duly gazetted exc_étif?_t;ﬁs‘iﬁﬁ?‘v ;
~aResponcen : e nsposed or wrongly reflected. S
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paragraph 12 of hls;ist October and 1st November in Kalabo Cenlral Constituency and not Sinjembela
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o Kalabo that the 2nd Respondent alluded to delays in four polling stations in Sikongo and Sinjembe]
Constituencies. ela

n theirsubmissions on this point, Counsel on both sides referred us to provisions in the Electoral

and the Electoral Regulations. In the Electoral Act, we were referred to, among others Sect:'c Orng;t
lectoral Act which provides for postponement of an election at 3 polli;g stationina ;;rescr'izre]d mO o
we were also referred to Regulation 23 of the Electoral (General) Regulations 2006 which allows aanner

presiding officer of a polling station to postpone voting until later in the day or some other day in case of
emergency.

It has been argued on behalf of the Respondents that these allegations, if proved, touch on the validity
of the elections in the affected areas and would thus not entitle the Petitioner to a recount. Mr.

KABIMBA in his response argued that if proved, the figures would be deducted from the totals.

Itis clear to us that in both the first and second categories of alleged anomalies, the allegation is that

the Respondents did not comply with the requirements of Electoral laws. Both sides referred to specific
provisions of the Electoral Act and its Regulations in aid of their arguments before us.

Arequest for a recount is premised on allegations of anomalies in the counting, compilation and
transmission of results. The purpose and focus, on a recount is to ascertain the correct number of votes
cast in favour of each candidate. Should an application for a recount be granted, the ballot papers are
counted again and the resulting numbers compiled. It goes without saying, therefore, that if a candidate
;gpestions the legality of an election, the numbg;_of vq,te.s._ciafs“t in favour of ea;_h ca?gndg'gie__become

ﬁﬁéléVant. The whole process can be voided,

‘ ~KABIMBA'S ingenious argui= T e
B, liance with Electoral laws The first and

non comptcgories of alleged anomalies are, therefore, irrelevant to this application for a recount.
se;on? ca this application based on these two alleged anomalies cannot succeed.
Therefore,




coming to the third category of allegations, they relate t alleged anomalies in the documents
processed during the elections. These include various allegations touching on disparities between the

qumbers in figures and those in words; information received from agents who attended verification of
unsealed ballot boxes; results not being signed for by presiding officers, agents and monitors

The Respondents in their affidavit in opposition dispute the various allegations. They state that the
numbers used to tally the results were those in figures and not in words; that some perceived disparities
were actually rejected ballot papers; that in one constituency where a mistake in compilation was made,
corrections were done and signed for by party representatives; that the sealing and unsealing of ballot
boxes in named constituencies was done in the presence of party agents because vital documents

needed for tallying had been sealed inside the boxes; and that there were no disparities in the
verification of ballot paper account in the named constituencies.

The affidavits in support of the application for a recount and the affidavit in opposition to the said
application show that what is alleged by the Petitioner is heavily contested by the Respondents. It is
common cause that trial in this Petition has not started. The Petitioner is seeking an order of recount
upfront, before calling any evidence. This procedure has not been used in the trial of any election
petition in our Courts. Cases cited show that an order for recount is interlocutory, made only on the
basis of cogent evidence justifying the making of such an order. The question, therefore, is whether

evidence adduced through affidavit would be cogent enough to warrant the granting of an order for a
recount?

In this case, allegations have been made by the Petitioner. To these allegations there are the makers of _

thé - um;nts wﬁhgve been exhibited; there are eye witnesses who were:present in the polling
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SR had oo pronounce ourselves on a similar application in the MAZOKA VS MWANAWASA =
We ha\/ewhere the Applicant gave details of reports received from his officials in the field without calling
Petition '

1o concerned to give evidence. We stated then that wha_t was contained in the affidavit was not
the peoP Wwe have not been persuaded to depart from this holding. =S : '




The petitioner will have to call evidence to prosecute his Petition. He is at liberty, as prayed for in his
petition: to apply for an order of recount which the Court can only grant once there is sufficient doubt

caston the accuracy of the results. As at now, this application is premature and it is refused with costs
to the Respondents.

.C. Mambilima

DEPUTY CHIEF JUSTICE

D.K. Chirwa

SUPREME COURT JUDGE

P. Chitengi

SUPREME COURT JUDGE

SUPREME COURT JUDGE




