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This is an appeal against a judgm ent o f a H igh Court Judge

sitting in an appella te . capacity w ho d ism issed , w ith costs, an

appeal w hich the appellan t had launched against a judgm ent o f a

m ag istra te o f the subord inate court o f the first c lass w ho had also

sat in an appella te capacity in re la tion to an earlier judgm ent o r

.'
order o f a local court w hich becam e the sub ject o f an appeal to the

la tter court. For com pleteness, the m ag istra te had heard the

appeal w hich had em anated from the local court denouo pursuan t

to the prov isions con ta ined in Section 58(2 ) o f the Local C ourts A ct,

CAP . 29 of the L aw s of Z am bia .

The background facts su rround ing the presen t appeal are

fa irly stra igh t fo rw ard .

The appellan t w as appo in ted as adm in istra to r o f the esta te o f

the la te L am eck Chilopya w ho d ied in testa te on 24 th January ,

1992 . The appo in tm en t o f the appellan t as adm in istra to r arose

fo llow ing the revocation of the . earlier appo in tm en t o f R ibbon

Chilopya as adm in istra to r o f the said esta te .

T he revocation of R ibbon Chilopya 's appo in tm en t as

adm in istra to r by the local court had arisen at the behest o f the
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deceased's family members who had applied to that court seeking

that relief on the basis that, Ribbon Chilopya, the then

administrator, had sold part of the herd of the cattle which had

formed part of the deceased's estate and that, following that sale,

Ribbon Chilopya did not share the arising proceeds with those who

were claiming to have been the legitimate beneficiaries, nor did he

distribute the deceased's cattle which had not been the subject of

the sale earlier mentioned in accordance with the law.

Following .the appointment of the appellant as the

administrator of late Chilopya's estate, disputes over the estate in

question continued, not only with regard to the complete make-up

of the estate but the distribution which had been effected by the

appellant.

On 12th June, 2000 the respondent, Betson Chilopya,

instituted a civil action in the Choongo Local Court, Division 'B'

against Simon Michelo, the appellant, in terms of which the

respondent sought to have the appointment of the appellant as the

administrator of the estate of the late Lameck Chilopya revoked.



J4

The basis on which the respondent had sought the revocation

of the appellan t's appoin tm ent as adm inistrator w as that he, the

appellan t, had not properly adm inistered the estate of Lam eck

Chilopya.

W hen the m atter w as heard by the Local Court on 25 th

Septem ber, 2000, the respondent's claim was dism issed on the

basis that the fam ily w as div ided in that the m ajority did not like

the respondent.

Follow ing the dism issal of h is action by the Local Court on

25 th Septem ber, 2000, the respondent imm ediately filed a Notice of

appeal to the Subordinate Court of the F irst C lass at M onze.

A fter several adjournm ents and re-allocations of the m atter

by /betw een different m agistrates, the appeal w as eventually heard

de novo.

In the course of the de novo hearing before the M agistrate ,

ev idence w as led by both parties which w as not lim ited to the

redress of revocation of the appellan t's appoin tm ent as

adm inistrator. The tw o sets of w itnesses delved in to what the
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m ake-up of the deceased's estate was at the tim e when the

appellant assum ed his role as adm inistrator and how the estate

was 'supposedly' distributed.

One of the com plaints which the subordinate court heard

from the respondent and his w itnesses was that the appellant had

appropriated to him self som e of the deceased's estate and did not

distribute the herd of cattle to the lawful beneficiaries who included

the deceased's w idows.

In his judgm ent which was delivered on 14 th April, 2011

allow ing the respondent's appeal, the m agistrate m ade a num ber

of findings of fact including the fact that the appellant had adm itted

that the deceased's w idows were not given their share of their

deceased husband's estate. The m agistrate also found, as fact,

that the appellant had distributed som e of the deceased's estate

only to beneficiaries that he, the appellant, knew . The m agistrate

further found, as fact, that the estate in question had not been

distributed in accordance w ith the dictates of the Intestate

Succession Act, Chapter 59 of the Laws of Zam bia. In short, the

m agistrate determ ined that the appellant had failed to adm inister

late Lam eck Chilopya's estate in accordance w ith the law . The
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magistra te accord ing ly pronounced all the d istribu tions w hich the

appellan t had effected up to that po in t illegal and , therefore , nu ll

and void . A rising from that declaration , the m agistra te ordered the

appellan t to account fo r all the esta te w hich he w as supposed to
,

adm in ister, nam ely , 22 .herd of cattle , a .375 rifle , 10 iron sheets,

a p lough and cu ltivato rs. The m agistra te fu rther ordered that after

accounting for the esta te , the appellan t shou ld proceed to

red istribu te the sam e by not la ter than 14 th June, 2011 in

accordance w ith the In testa te Succession A ct, CAP . 59 of the Law s

of Zam bia.

-
The appellan t w as no t p leased w ith the judgm ent w hich w as

pronounced by the subord inate court. A ccord ing ly , on 13 th M ay,

2011 , he filed a N otice of A ppeal in the H igh Court fo r Zam bia at

the P rincipal R egistry . The basis of the appellan t's appeal w as a

so litary ground which w as expressed in the fo llow ing term s:

(a)"The court below misdirected itself to order distribution of the

estate of the late Lameck Chilopya instead of directing itself to

the sought remedy of revocation of the appellant's appointment

as administrator."
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In his arguments before the Court below, the appellant

contended that the magistrate had gone beyond the scope of what

he ought to have properly adjudicated upon, namely, the

revocation of the order of appointment of the appellant as

administrator. In the view which the appellant took, the order of

the magistrate requiring the appellant to redistribute the estate in

question went beyond the proper realm of the case as instituted

which was limited to the revocation ofthe appellant's appointment.

For the removal of any doubt, the record does, in fact, attest

to the fact that in the action as instituted by the respondent in the

local court, the redress which was sought was for the revocation

of the appointment of the appellant as administrator.
,

Relying on what had transpired in the magistrate's court, the

learned judge, from whose decision the seed of the appeal now

before us was planted, reasoned that she could not fault the

magistrate on account of any of the orders which that inferior court

had pronounced. Indeed, the leamed judge below embraced those

orders as if they had been her own.
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In the view of the ~udge below, merely revoking the order of

appointment of the appellant as administrator would not have

addressed the real issues which had been in contention around the

estate in issue, namely, the rendering of an account relating to the

manner in which the appellant had administered the estate and

ensuring that all the beneficiaries received their respective

entitlements or shares of the same. The judge accordingly

concluded that the magistrate did not err when he granted the

orders earlier mentioned as he had been obliged to adjudicate upon

all the issues which had been brought before him in pursuance of

the action which had been instituted.

Having reached the above conclusion, the judge below then

proceeded to examine the law which was germane to the issues

which had been at play before that court. The judge started offby

citing our decision in Lindiwe Kate Chinyanta v. Doreen Chiwele

& Judith Tembo1 where we said, at page 255:

"Wewish to make it clear that the courts will intervene in matters

of administration of a deceased's estate where there is sufficient

evidence of breach of the law."



In th e co n tex t o f th e m a tte r b e fo re h e r , th e ju d g e b e low

ob se rv ed th a t th e m ag is tra te h ad co rre c tly h ig h lig h te d in h is

ju d gm en t th a t th e m an n e r in w h ich th e ap p e lla n t h ad p u rp o rte d

to adm in is te r th e e s ta te in q u e s tio n h ad fa lle n b e low th e

req u irem en ts o f th e In te s ta te S u c c e ss io n A c t, C A P . 5 9 in th a t th e

ap p e lla n t h ad n o t o b se rv ed th e p ro v is io n s o f th a t s ta tu te an d h ad

ev en ig n o red som e o f th e p r im a ry b en e f ic ia r ie s o f th e e s ta te su ch

a s th e d e c e a sed 's w id ow s .

T h e le a rn ed ju d g e a lso n o ted th a t th e is su e s w h ich th e

m ag is tra te h ad h ig h lig h te d in h is ju d gm en t h ad b e en th e su b je c t

o f in te rro g a tio n in th e co u rse o f th e p ro c e ed in g s b e fo re th a t c o u r t.

U n d e r th o se c irc um s tan c e s , th e le a rn ed ju d g e o p in ed th a t th e

m ag is tra te w ou ld h av e fa ile d in h is d u tie s h ad h e n o t co n s id e red

an d ad ju d ic a te d o n th e is su e s w h ich h ad a c tu a lly b e en a rg u ed b y

th e p a r tie s .

R e tu rn in g to o u r d e c is io n in Lindiwe Kate Chinyanta v.

Doreen Chiwele and Judith Tembo1, th e le a rn ed ju d g e n o ted th a t

th e ap p e lla n t, a s adm in is tra to r o f L am eck C h ilo p y a 's e s ta te , w a s

o b lig ed to fo llow in g th e law a s w e h ad sp e lt it o u t in th a t c a se in

th e fo llow in g te rm s :
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" T h e r e i s s u f f i c i e n t p r o t e c t i o n f o r b e n e f i c i a r i e s a s w e l l a s

a d m i n i s t r a t o r s u n d e r t h e l a w . A n a d m i n i s t r a t o r h a s l e g a l d u t i e s t o

t h e b e n e f i c i a r i e s a n d o t h e r i n t e r e s t e d p a r t i e s i n c l u d i n g c r e d i t o r s :

a n a d m i n i s t r a t o r m a y b e c a l l e d u p o n b y a c o u r t t o a c c o u n t f o r t h e

a d m i n i s t r a t i o n o f t h e e s t a t e o r f o r d e f a u l t .

T h e d u t y o f t h e a d m i n i s t r a t o r i s n o t t o i n h e r i t t h e e s t a t e , b u t t o

c o l l e c t t h e d e c e a s e d ' s a s s e t s , d i s t r i b u t e t h e m t o t h e b e n e f i c i a r i e s

a n d r e n d e r a n a c c o u n t . "

T h e c o u r t b e lo w a ls o o b s e rv e d th a t a l th o u g h th e a c t io n w h ic h

th e r e s p o n d e n t h a d in s t i tu te d in th e lo c a l c o u r t h a d b e e n c o n f in e d

to th e r e s p o n d e n t 's s e a r c h fo r o n e r em e d y , n am e ly , th e r e v o c a t io n

o f th e a p p e l la n t 's a p p o in tm e n t a s a d m in is t r a to r , th e t r ia l c o u r t w a s

n o t p r e c lu d e d f ro m c o n s id e r in g a n d g r a n t in g a n y o th e r in c id e n ta l

o r a u x i l ia r y r e l ie f a s a p p ro p r ia te a n d in l in e w i th S e c t io n 1 9 (1 ) o f

th e In te s ta te S u c c e s s io n A c t , C h a p te r 5 9 o f th e L aw s o f Z am b ia

w h ic h e n a c ts a s fo l lo w s :

" 1 9 ( 1 1 . T h e d u t i e s a n d p o w e r s o f a n a d m i n i s t r a t o r s h a l l b e _

(al

( b l T o e f f e c t d i s t r i b u t i o n o f t h e e s t a t e i n a c c o r d a n c e w i t h t h e

r i g h t s o f t h e p e r s o n s i n t e r e s t e d i n t h e e s t a t e u n d e r t h i s

A c t .

( c l W h e n r e q u i r e d t o d o s o b y t h e c o u r t , e i t h e r o n t h e

a p p l i c a t i o n o f a n i n t e r e s t e d p a r t y o r o n i t s o w n m o t i o n _

( i l T o p r o d u c e o n o a t h i n c o u r t t h e f u l l i n v e n t o r y o f

t h e e s t a t e o f t h e d e c e a s e d ; a n d
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(ii) To render to the court an account of the

administration of the estate."

T h e a b o v e p r o v i s i o n s o f t h e l a w , a c c o r d i n g t o t h e j u d g e b e l o w ,

d o g r a n t t h e c o u r t p o w e r t o o r d e r a n a d m i n i s t r a t o r t o r e n d e r a n

a c c o u n t e v e n o n i t s o w n m o t i o n a n d . e v e n i n t h e a b s e n c e o f a n

a p p l i c a t i o n a t t h e i n s t a n c e o f a n i n t e r e s t e d p a r t y . T h e j u d g e

a c c o r d i n g l y c o n c l u d e d t h a t t h e m a g i s t r a t e b e l o w w a s o n f i r m

g r o u n d w h e n h e o r d e r e d t h e a p p e l l a n t n o t o n l y t o r e n d e r a n

a c c o u n t a s t o h o w h e h a d a d m i n i s t e r e d t h e d e c e a s e d ' s e s t a t e

f o l l o w i n g h i s a p p o i n t m e n t b u t t o r e - d i s t r i b u t e t h e h e r d o f c a t t l e t o

a l l t h e l e g a l l y e n t i t l e d b e n e f i c i a r i e s .

T h e j u d g e a c c o r d i n g l y d i s m i s s e d t h e a p p e l l a n t ' s a p p e a l w i t h

c o s t s f o r w a n t o f m e r i t . I n a d d i t i o n , t h e j u d g e d i r e c t e d t h e

a p p e l l a n t t o e f f e c t u a t e t h e o r d e r s o f t h e m a g i s t r a t e u p o n t h e

r e n d e r i n g o f a n a c c o u n t i n r e s p e c t o f t h e e s t a t e a n d r e - d i s t r i b u t e

t h e h e r d o f c a t t l e o n o r b e f o r e 3 0 t h A p r i l , 2 0 1 3 .

T h e a p p e l l a n t w a s n o t s a t i s f i e d w i t h t h e o u t c o m e o f h i s a p p e a l

t o t h e c o u r t b e l o w a n d h a s n o w a p p r o a c h e d t h i s c o u r t o f l a s t r e s o r t

o n t h e b a s i s o f t h e 4 g r o u n d s w h i c h h a v e b e e n p r e s e n t e d i n t h e

m e m o r a n d u m o f a p p e a l i n t h e f o l l o w i n g t e r m s :
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"GROUND (1)

The learned Court below misdirected itself by granting on her own

accord an order for distribution. of the estate of the Late Lameck

Chilopya when the claim was for revocation of the letters of

representation or order of adm inistration granted to the Appellant.

GROUND (2)

The learned Court below erred in law and in fact by totally ignoring

the law and relevant facts relating to revocation of orders of

adm inistration vide section 29(11 of the Intestate Succession Act

Cap 59 of the Laws of Zambia.

GROUND (3)

The learned Court below fell into grave error when it awarded rather

than advising the Complainant to commence proper proceeding for,

distribution of estate if that was the dissatisfaction.

GROUND (4)

The court below erred in fact and came to a wrongful conclusion

that the estate was not distributed when there was evidence on the

record clearly pointing to the fact that the estate was firstly wasted

by the first adm inistrator and what remained was later distributed

by the appellant.

Learned counsel for the appellant filed Heads of Argument to

buttress the four (04) grounds of appeal. Three of the four grounds

were argued together.

A t the hearing of the appeal, counsel for the appellant, M r.

Muchende, informed us that he was going to rely upon the
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A p p e l l a n t 's f i l e d H e a d s . o f A r g u m e n t . L e a r n e d c o u n s e l a l s o

in f o rm e d u s th a t i t w a s , w i th o u r l e a v e , h i s d e s i r e to a u g m e n t

c e r t a in s a l i e n t e l e m e n t s o f th e f i l e d h e a d s o f a r g u m e n t o r a l ly .

C o u n s e l o p e n e d th e a p p e l l a n t 's w r i t t e n H e a d s o f A r g u m e n t b y

g o in g f o r th e ju g u la r a n d c o n te n d in g th a t th e r e s p o n d e n t 's c l a im

in th i s m a t t e r w a s f o r th e r e v o c a t io n o f th e o r d e r o f a p p o in tm e n t o f

th e a p p e l l a n t a s a d m in i s t r a to r o f th e e s t a t e o f th e l a t e L a m e c k

C h i lo p y a a n d n o t f o r th e r e d i s t r i b u t io n o f h i s e s t a t e . T h i s p o s i t i o n ,

a c c o r d in g to c o u n s e l , w a s a m p ly c o n f i rm e d b y th e ju d g e b e lo w in

h e r ju d g m e n t n o w u n d e r a t t a c k w h e n s h e s a id :

"Perusal of the record and the trial court's judgment confirms that

the respondent's claim was for the revocation of the appellant's

administratorship of the estate of the late Lameck Chilopya..." (at

p. J3)

C o u n s e l f o r th e a p p e l l a n t f u r th e r c o n f i rm e d in h i s a r g u m e n t s

th a t e v e n th e lo c a l c o u r t a c t io n w h ic h th e r e s p o n d e n t h a d

in s t i t u t e d in th e lo c a l c o u r t a ~ a in s t th e a p p e l l a n t h a d b e e n

in s t i t u t e d f o r th e p u r p o s e o f s e c u r in g th e r e v o c a t io n o f th e

a p p o in tm e n t o f th e a p p e l l a n t a s th e a d m in i s t r a to r o f th e e s t a t e o f

l a t e L a m e c k C h i lo p y a .
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A c c o r d in g to t h e a p p e l l a n t 's c o u n s e l , f o l l o w in g th e d e c i s i o n o f

t h e L o c a l C o u r t d e c l i n i n g to r e v o k e th e a p p e l l a n t 's a p p o in tm e n t a s

a d m in i s t r a t o r a n d th e s u b s e q u e n t e s c a l a t i o n o f t h e m a t t e r t o t h e

M o n z e S u b o r d in a t e C o u r t , t h e l a t t e r c o u r t p r o c e e d e d to g r a ~ t a n

o r d e r w h i c h h a d n o t b e e n s o u g h t i n t h e a c t i o n in q u e s t i o n . T h a t

-
o r d e r b y th e m a g i s t r a t e h a d b e e n e x p r e s s e d in t h e f o l l o w in g t e rm s :

"... It is hereby ordered that he [the appellant] should account for

[what] he was supposed to administer, namely, the .375 rifle, the

10 iron sheets, plough, cultivators. The administrator cannot be

said to have discharged his duty if he did not distribute the estate

within the confines of the Intestate Succession Act, Chapter 59 of

the Laws of Zambia which came into force ... two years before the

demise of late Lameck Chilopya. As to the number of cattle ... the

correct number claimed by the [respondent] and his witnesses ...

appears to [be] 22 herds of cattle. It is hereby ordered that the said

redistribution be done on or before the 14th day of June, 2011."

H a v in g r e c i t e d t h e a b o v e p o r t i o n o f t h e m a g i s t r a t e 's j u d g m e n t ,

c o u n s e l f o r t h e a p p e l l a n t t h e n w e n t o n to c r i t i c i z e t h e c o u r t b e l o w

f o r h a v in g s u p p o r t e d th e m a g i s t r a t e 's o r d e r t o h a v e th e a p p e l l a n t

r e n d e r a n a c c o u n t i n r e s p e c t o f h i s a d m in i s t r a t i o n o f t h e l a t e

L a m e c k C h i l o p y a 's e s t a t e a n d to h a v e h im r e d i s t r i b u t e t h e c a t t l e t o

t h e e n t i t l e d b e n e f i c i a r i e s .
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A c c o r d in g to c o u n s e l f o r t h e a p p e l l a n t , h i s c l i e n t d id , i n f a c t ,

r e n d e r t h e a c c o u n t w h ic h h e w a s b e in g r e q u i r e d to r e n d e r . I n th i s

r e g a r d , l e a r n e d c o u n s e l d r e w o u r a t t e n t i o n to th e f o l l o w in g p o r t i o n

o f th e ju d g m e n t o f t h e c o u r t b e lo w :

"It is apparent from the trial court's judgment that the learned

magistrate took into consideration the fact adduced by the

appellant that there was nothing left to distribute" (at p. J4).

C o u n s e l t h e n w e n t o n to c r i t i c i s e th e H ig h C o u r t j u d g e 's

r e l i a n c e u p o n th e c a s e o f Undi Phiri v. Bank of Zambia2 o n th e

b a s i s t h a t , u n l i k e th e Undi Phiri Judgment2, t h e ju d g m e n t o f t h e

c o u r t b e lo w h a d c r e a t e d o r s u p e r im p o s e d i t s o w n r e l i e f , b a s e d o n

th e e v id e n c e b e f o r e i t . C o u n s e l f u r t h e r a r g u e d th a t t h e w h o le

a p p r o a c h b y th e c o u r t b e lo w w a s w r o n g a d d in g th a t t h e ju d g e in

q u e s t i o n s h o u ld , i n s t e a d o f p r o n o u n c in g a w r o n g r e m e d y , h a v e

s e n t t h e m a t t e r b a c k to th e t r i a l c o u r t s o th a t t h a t c o u r t c o u ld

a d d r e s s t h e r e l i e f o f r e v o c a t i o n w h ic h th e p u r s u e r o f t h e a c t i o n h a d

b e e n s e e k in g .

C o u n s e l w e n t o n to c i t e o u r ju d g m e n t i n Standard Chartered

Bank Zambia Limited PLCv. Willard Solomon Nthanga and 402

Others3 w h e r e , a t p a g e s J 4 1 - J 4 2 , w e s a id :
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"It is clear to us that the trial judge was invited to determ ine the

claim of salary arrears on the basis of the documentary evidence

and subm issions. But the trial judge did not address him self to the

claim for salary arrears. In the circum stances, sitting as an

appellate court, w e cannot determ ine that claim . The cross-appeal

is, therefore, dism issed. But we refer the claim for salary arrears

to the trial judge to make a pronouncement on it."

According to counsel for the appellant's final arguments

around the first 3 grounds, the appellant was ambushed by the

court below when it inflicted the remedy of redistribution which the

appellant had not prepared for. Counsel accordingly urged us to

set aside the judgment of the court below on the basis that the real

concern of the parties was not addressed. In the view of learned

counsel, what the parties wanted was revocation and not

redistribution.

Under the 4 th and final ground of appeal, counsel for the

appellant argued that this court has power to interfere w ith

findings of fact m ade by a trial court if such findings are found to

be such as no trial court, w ith a proper view of the evidence and

acting correctly can reasonably make. To support this proposition,

learned counsel referred us to our decisions in Augustine
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K a p e m b w a -D a n n y M a im b o lw a & A -G 4 and A -G v . M a r c u s

A c h iu m e . 5

Counsel went on to argue that the trial court's finding that

the late Lameck Chilopya had 22 herd of cattle and not 14 was

hardly supported by any reasoning or rationalization on the part of

that court. According to counsel, the appellant had explained that

he received 14 herd of cattle from the kraal at Monze Police Station.

With respect to whether or not the appellant had distributed

the estate, counsel for the appellant quoted the following passage

from the judgment of the court below:

" U p o n h e a r i n g a l l t h e p a r t i e s a n d t h e i r o p p o s i n g e v i d e n c e , t h e

l e a r n e d m a g i s t r a t e f o u n d f o r t h e r e s p o n d e n t w h o s e e v i d e n c e w a s i n

s o m e a s p e c t s a c k n o w l e d g e d b y t h e a p p e l l a n t . I t w a s t h e a p p e l l a n t ' s

e v i d e n c e t h a t t h e r e w a s n o r e m a in i n g p a r t o f t h e e s t a t e w h i c h w a s

u n d i s t r i b u t e d a n d t h a t h e c o m p l e t e d t h e d i s t r i b u t i o n o f t h e e s t a t e

s o m e t im e i n 1 9 9 2 w i t h i n 9 0 d a y s o f a p p o i n tm e n t ."

On the basis of the passage we have quoted above, counsel

for the appellant submitted that there was no question of his client

not having distributed the estate in question.
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A c c o r d in g to th e a p p e l l a n t 's c o u n s e l , e v e n th e m a g i s t r a t e h a d

a c k n o w le d g e d th e f a c t th a t th e a p p e l l a n t h a d a t t e n d e d to th e

d i s t r ib u t io n w h e n h e s a id :

"The distribution which was effected by the [appellant) was illegal

hence null and void."

T h e a p p e l l a n t 's c o u n s e l f u r th e r o b s e r v e d th a t e v e n th e ju d g e

b e lo w h a d a l s o a c k n o w le d g e d th a t th e d i s t r ib u t io n s h a d s in c e

ta k e n p la c e w h e n s h e s a id , a t p .J 4 o f h e r ju d g m e n t th a t :

"It is apparent from the trial court's judgment, that the learned

magistrate took into consideration the fact adduced by the

appellant that there was nothing left to distribute despite

acknowledging that the widows and possibly other dependants were

not given any share of the deceased's estate. The proceedings and

the evidence of the parties show that the main contention of the

parties was the distribution of the estate in that some legitimate

beneficiaries were overlooked by the appellant as administrator. It

was on this basis that the magistrate ordered that the cattle be

redistributed to ensure that all the beneficiaries got their

entitlement. "

T h e a p p e l l a n t 's c o u n s e l th e n w e n t o n to c o n te n d th a t th e

r e m e d y o f 'r e d i s t r ib u t io n ' i s n o t a v a i l a b le u n d e r th e in te s t a t e a n d

te s t a t e s u c c e s s io n la w in g e n e r a l a n d u n d e r S . 1 9 ( 1 ) o f th e I n te s t a t e

S u c c e s s io n A c t , C A P . 5 9 in p a r t i c u la r . A c c o r d in g to le a m e d

c o u n s e l f o r th e a p p e l l a n t , th e o n ly r e l i e f s w h ic h a r e a v a i l a b le u n d e r
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t h e l a w c i t e d a b o v e a r e ( 1 ) d i s t r i b u t i o n , ( 2 ) p r o d u c t i o n o f i n v e n t o r y

o f t h e e s t a t e a n d ( 3 ) r e n d e r i n g o f a c c o u n t s o f t h e a d m in i s t r a t i o n o f

t h e e s t a t e .

C o u n s e l f u r t h e r c o n t e n d e d t h a t o n c e a n a d m in i s t r a t o r h a s

d i s t r i b u t e d a n e s t a t e , r i g h t l y o r w r o n g l y , h i s d e c i s i o n i s b i n d i n g o n

t h e e s t a t e a n d t h a t i t i s n o t p o s s i b l e t o r e d i s t r i b u t e w h a t t h e

a d m in i s t r a t o r w i l l h a v e d i s t r i b u t e d .

A c c o r d i n g t o c o u n s e l f o r t h e a p p e l l a n t , t h e r e m e d i e s a v a i l a b l e

t o a g g r i e v e d b e n e f i c i a r i e s u n d e r S e c t i o n 1 9 o f t h e I n t e s t a t e

S u c c e s s i o n A c t , C A P . 5 9 a r e :

(1) rendering of accounts;

(2) distribution of any undistributed part of an estate;

(3) damages for breach of trust; or

(4) damages for negligent distribution of the estate.

C o u n s e l c o n c l u d e d h i s a r g u m e n t s b y i n v i t i n g u s t o s e t a s i d e

t h e j u d g m e n t s o f t h e S u b o r d i n a t e C o u r t a n d H ig h C o u r t a n d a w a r d

t h e r e s p o n d e n t a p p r o p r i a t e c o s t s b o t h i n t h e c o u r t b e l o w a s w e l l

a s t h e s u b o r d i n a t e c o u r t .
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A s e a r l i e r n o t e d , a t t h e h e a r i n g o f t h e a p p e a l , M r . M u c h e n d e

s o u g h t o u r i n d u l g e n c e t o e m p h a s i s e s o m e o f t h e e l e m e n t s i n t h e

f i l e d H e a d s o f A r g u m e n t w h i c h c o u n s e l c o n s i d e r e d c r u c i a l t o t h e

f a t e o f t h e a p p e a l . I n t h i s r e g a r d , c o u n s e l r e m in d e d u s t h a t t h e

r e l i e f w h i c h h a d b e e n s o u g h t i n t h e a c t i o n i n q u e s t i o n f r o m th e

l o c a l c o u r t r i g h t t h r o u g h t o t h e H i g h C o u r t w a s f o r t h e r e v o c a t i o n

o f t h e a p p e l l a n t a s t h e a d m in i s t r a t o r o f t h e e s t a t e o f l a t e L a m e c k

C h i l o p y a .

M r . M u c h e n d e , h o w e v e r , c O J ; n p l a i n e d t h a t w h e n t h e m a t t e r

r e a c h e d t h e s u b o r d i n a t e c o u r t , a "strange remedy not supported by

Section 1 9 of the Intestate Succession Act, CAP. 5 9 " , was inflicted

on the parties, "to the surprise of all. "

A c c o r d i n g t o c o u n s e l , t h e s u b o r d i n a t e c o u r t c o u l d n o t d i r e c t

i t s e l f t o t h e r e m e d y w h i c h h a d b e e n s o u g h t i n t h e a c t i o n a s

i n s t i t u t e d , n a m e l y , r e v o c a t i o n . I n s t e a d , t h e c o u r t b e l o w o r d e r e d

r e d i s t r i b u t i o n o f t h e e s t a t e . C o u n s e l c o m p l a i n e d t h a t t h e c o u r t

f a i l e d t o p a y a t t e n t i o n t o t h e r e m e d y w h i c h t h e p a r t i e s w a n t e d ,

n a m e l y , t h e r e v o c a t i o n o f t h e a p p e l l a n t 's a p p o i n tm e n t a s

a d m in i s t r a t o r o f t h e e s t a t e o f l a t e L a m e c k C h i p o y a .
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W e a r e u n d o u b t e d l y i n d e b t e d t o M r . M u c h e n d e f o r h i s c l e a r

a n d f o r c e f u l a r g u m e n t s s u p p o r t i n g h i s c l i e n t ' s a p p e a l . F o r t h e

r e m o v a l o f a n y d o u b t , t h e A p p e l l a n t ' s H e a d s o f A r g u m e n t w e r e n o t

c h a l l e n g e d i n t h e w a y o f t h e R e s p o n d e n t f i l i n g c o u n t e r a r g u m e n t s .

H a v i n g r e g a r d t o t h e p r i m a r y a n d o v e r a r c h i n g g r o u n d a r o u n d

w h i c h t h i s a p p e a l r e v o l v e s a n d i n o r d e r t o p r o p e r l y a p p r e c i a t e a n d

p l a c e i n t o c o n t e x t t h e c o n c l u s i o n s w h i c h w e h a v e r e a c h e d i n t h i s

a p p e a l , i t i s n e c e s s a r y t h a t w e g i v e a f u l l e r a n d m o r e

c o m p r e h e n s i v e a c c o u n t o f t h e e v i d e n c e ( p a r t i c u l a r l y t h e

r e s p o n d e n t ' s ) w h i c h h a d p l a y e d o u t i n t h e m a g i s t r a t e ' s c o u r t w h e n

t h e m a t t e r w a s h e a r d de novo f o l l o w i n g a n a p p e a l t o t h a t c o u r t f r o m

a d e c i s i o n o f a l o c a l c o u r t . W e a r e , i n d e e d , o f t h e s e t t l e d v i e w t h a t

t h i s e x e r c i s e i s n e c e s s a r y g i v e n l e a m e d c o u n s e l f o r t h e A p p e l l a n t ' s

i n s i s t e n c e a n d u n e q u i v o c a l i n v i t a t i o n t o u s t o s e t a s i d e t h e l o w e r

c o u r t ' s j u d g m e n t o n t h e b a s i s t h a t the real concern of the

parties ( t h a t i s , b o t h t h e a p p e l l a n t a n d t h e R e s p o n d e n t ) w a s n o t

a d d r e s s e d o s t e n s i b l y b e c a u s e "the parties wanted revocation

and not redistribution" ( e m p h a s i s o u r s ) .
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O u r e x am in a t io n o f th e p ro c e e d in g s in th e m a g is tr a te 's c o u r t

r e v e a le d th a t , w h e n th is m a tte r w a s h e a rd (de novo) in th a t c o u r t ,

th e re s p o n d e n t , w h o h a d b e e n d e s ig n a te d a s p la in t i f f in th a t c o u r t ,

c a l le d 4 w itn e s s e s . T h e f ir s t w itn e s s to te s t i fy w a s B e ts o n C h ilo p y a ,

th e re s p o n d e n t , w h o h a d id e n t if ie d h im se lf a s o n e o f th e la te

L am e c k C h ilo p y a 's s o n s . T h e g is t o f th e re s p o n d e n t 's e v id e n c e

b e fo re th e m a g is tr a te 's c o u r t w a s th a t a f te r s om e in i t ia l c o n fu s io n

a n d s e tb a c k s w ith re s p e c t to th e a p p o in tm e n t o f a n a dm in is tr a to r

o f h is fa th e r 's e s ta te , th e fam ily m em b e rs h a d s e t t le d fo r th e

a p p e l la n t w h o w a s su b s e q u e n t ly a p p o in te d a s a dm in is tr a to r o n

th e a d v ic e w h ic h th e d e c e a s e d 's f am ily m em b e rs h a d re c e iv e d f rom

th e C h o o n g o L o c a l C o u r t .

A c c o rd in g to th e re s p o n d e n t , fo l lo w in g th e a p p e l la n t 's

a p p o in tm e n t a s a dm in is tr a to r o f h is fa th e r 's e s ta te , h e ( th e

a p p e l la n t) im m ed ia te ly p ro c e e d e d to s u e h is ( th a t IS , th e

re s p o n d e n t 's e ld e r b ro th e r ) , R ib b o n C h ilo p y a (w h o h a d b e e n

a p p o in te d a t f i r s t a s a dm in is tr a to r ) fo r th e p u rp o s e o f c om p e ll in g

h im to su r re n d e r a l l th e e s ta te o f h is la te fa th e r s o th a t th e

a p p e l la n t c o u ld ta k e th e s am e to h is v i l la g e . A c c o rd in g to th is

w itn e s s :
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"The [appellant) took away 22 herd of cattle, 10 iron sheets and a

door frame, two cultivators, a .375 rifle whose serial number was

11611. After he got all those things, each time we went to ask him

to use the said property he refused to allow us to use them . That

is why we want to have his appointment as adm inistrator revoked

as he does not help us in any way whenever we have problems. He

does not even know what the widows are eating. But the [appellant)

is holding on to property that [the widows) acquired with their late

husband. That is what has made us come to court as we feel life

has become hard for us, that is why we want to get back our

property so that we can keep it on our own. That is our complaint."

Under cross-exam ination by the appellant, the respondent

told the magistrate's court that he wanted part of the estate which

the appellant was "holding on to".

The witness also reiterated that he and the other relatives of

the deceased had expected the appellant to call them and share the

estate instead of just holding on to their wealth.

The respondent's second witness was Modify Hamweemba

(PW l) who described the late Lameck Chilopya as his son. PW I

told the magistrate court that:

"One day having been a person who was affected by the death of

the deceased, ... I went to check on the late's children. I found

some param ilitary police officers who had gone there and they
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drove away [w ith] 22 herd of cattle, 2 cultivators, a door frame and

its door and 10 iron sheets. I wanted to know where the said things

were being taken. It came out clear that the items were headed to

the [appellant's] home. I wanted to see what the [appellant] wanted

to do, and because he was the adm inistrator I thought he wanted

to do the sharing at his home. A fter 10 months, I went to the

[appellant's] brother by the name of Haakanda to find out from him

as to how long it takes to share the estate of the deceased ..."

The next w itness was Haakanda Jacobo (PW2) whose

testimony was expressed in the follow ing term s:

"The Appellant. was appointed to look after the estate of the

deceased. Since there were disputes w ith the fam ily, we involved

the police, we went to get 22 herd of cattle, 2 cultivators and a door

frame and door and 10 iron sheets. Finally a rifle was retrieved.

From that time the children have been com ing to ask for their

share of their late father's property. The first time when they

approached me I told them to give me time to talk to [the

appellant].

I went to talk to appellant over what the children had sent me for.

But he told me that he could not share the animals as he wanted

them to breed and multiply ... I went again to see [the appellant],

but this time around I found him in an angry mood and from that

time I have not approached him ."

Under cross-exam ination by the appellant, the follow ing

responses were recorded from PW2:
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"W h e n I c am e to rem in d y o u to s h a re th e e s ta te o f la te L am e c k

C h i lo p y a I fo u n d y o u w ith y o u r w if e a n d y o u r la te s o n K e n n e th .

E v e n if y o u s h o w e d m e th e l is t o n h o w y o u a l le g e d ly s h a re d th e

e s ta te I w o u ld d is p u te . Y o u d id n o t g iv e m e o n e a n im a l . Y o u d id

n o t g iv e C h u um bw e tw o a n im a ls . . .

T h e f i r e a rm y o u g o t w a s fo r L am e c k C h i lo p y a . . . W e g a v e y o u 2 2

h e rd s o f c a t t le . . . "

T h e th i rd w itn e s s fo r th e r e s p o n d e n t w a s M a ry H am aw o

(P W 3 ) , o n e o f th e d e c e a s e d 's w id o w s w h o a ls o c o n f i rm e d th a t th e

a p p e l la n t h a d b e e n a p p o in te d a s th e a d m in is t r a to r o f th e d e c e a s e d

L am e c k C h i lo p y a 's e s ta te . S h e te s t i f ie d b e fo re th e m a g i t r a te 's

c o u r t a s fo l lo w s :

"M te r [ th e a p p e l la n t to o k o v e r a s a d m in is t r a to r ] h e c am e to o u r

v i l la g e a n d g o t 2 2 h e rd s o f c a t t le , 2 c u l t iv a to r s , a d o o r a n d i ts d o o r

f r am e a n d 1 0 iro n s h e e ts . W e w a i te d fo r ( th e a p p e l la n t ) to c a l l u s

a n d th e c h i ld r e n to s h a re th e p ro p e r ty , b u t to d a te h e h a s n o t d o n e

s o . S in c e th e n w e h a v e b e e n s u f f e r in g a n d a re o n ly b e in g h e lp e d b y

o u r c h i ld r e n . T h a t is w h a t m a d e u s b r in g th e m a t te r to c o u r t s o

th a t m a y b e o u r c h i ld r e n c o u ld b e h e lp e d ."

U n d e r c ro s s - e x am in a t io n b y th e a p p e l la n t , th e w id o w te s t i f ie d

th a t :

" T h e a n im a ls w e re ta k e n to y o u r h om e . I w a s p re s e n t w h e n th e

a n im a ls w e re c o l le c te d . T h e a n im a ls w e re c o l le c te d b y y o u . . . "
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T he responden t's 4 th w itn ess w as M ild en C h ilopya (PW 4)

w ho se te s tim ony w as exp re ssed in th e fo llow ing te rm s:

"T he [appe llan t) w as p ick ed as th e adm in is tra to r o f th e es ta te o f

th e la te L am eck C h ilopya . . ..[ th e appe llan t) eng aged po lice o ffice rs

and he go t 22 he rd s o f ca ttle , a firea rm se ria l N o . H 11611 , 2

cu ltiv a to rs , 1 0 iron sh ee ts and a doo r and its doo r fram e ... W e

w a ited fo r m any yea rs [bu t th e appe llan t) n ev e r ca lled u s to go and

ge t ou r sh a re s .

T ha t's h ow w e cam e up w ith th e id ea o f revok ing h is

adm in is tra to rsh ip as h e h as fa iled to eX ecu te h is du tie s ... "

U nder c ro ss-ex am in a tio n by th e appe llan t, PW 4 p ro ffe red th e

fo llow ing re spon ses :

" ... Y ou go t th e firea rm . W e have been c la im ing ou r ca ttle from th e

tim e you go t th em from us. W e w ere send ing Jacobo H akaan tu .

T he 10 iron sh ee ts w ere bough t by th e d eceased from B habu 's shop .

M y fa th e r n ev e r bo rrow ed th e sa id iron sh ee ts ; h e bough t th em

using h is ow n m oney . I don 't k now th a t you gave [th e re sponden t)

5 an im a ls . I d on 't k now you gave C harlie C h ilo pya , P au lo

C huum bw e and Jacobo H akaanda .

F rom th e tim e th e an im a ls w ere co llec ted I h av e been to you r

hom e , fo llow ing up on th e an im a ls ... "

Fo r h is p a rt, th e appe llan t te s tif ied on h is ow n beha lf and a lso

ca lled tw o w itn esse s .
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In h is ev idence , the appe llan t sta rted o ff by te lling the

m ag istra te 's cou rt tha t he had long ceased to be the adm in istra to r

o f L am eck C h ilopya 's esta te .

H e then w en t on to te ll the m ag istra te w h ich asse ts be long ing

to the deceased he found and described these as 44 herd o f ca ttle ,

6 ox -d raw n cu ltiva to rs , 12 cha irs , 12 yokes, 5 firearm s, 12 po ts , 2

ox carts , 2 hand -g rind ing m ills , 1 safe , 2 b icyc les , 1 w heelbarrow ,

12 spanners and o ther m isce llaneous item s. T he appellan t a lso

exp la ined how he had d istribu ted the esta te in question .

U nder cro ss-exam ina tion by the responden t, the appe llan t

to ld the m ag istra te 's cou rt tha t he took the deceased 's ca ttle to h is

house and tha t he d istribu ted the esta te to deserv ing benefic ia ries .

T he appellan t, how ever, con firm ed under cro ss-exam ina tion tha t

he d id no t know w hat percen tage o f the deceased 's esta te shou ld

have gone to h is ch ild ren . T he appellan t a lso con firm ed tha t " the

w idow s w ere no t g iven any th ing ." H e, a lso con firm ed tha t he d id

no t know w hether there w ere o ther benefic ia ries , hence h is

dec ision to d istribu te the esta te to those tha t he knew .
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A s w e . o b se rv ed e a r ly o n in th is ju d gm en t, th e ap p e lla n t 's

o v e rr id in g o r o v e ra rc h in g com p la in t in th is a p p e a l w a s th a t th e

rem ed y w h ich th e m ag is tra te 's c o u r t p ro n o u n c ed an d w h ich th e

im m ed ia te c o u r t b e low en d o rse d h ad n o t b e en th e re d re s s w h ic h

th e p u rsu e r o f th e a c tio n h ad co n c e iv ed an d so u g h t in th e f irs t a n d

su b seq u en t c o u r ts b e low .

T h e re w a s , in d e ed , n o d isp u te a s to th e n a tu re o f th e re lie f

w h ic h th e re sp o n d en t h ad so u g h t in th e f irs t c o u r t, n am e ly , th e

lo c a l c o u r t. T h a t re lie f w a s to se cu re th e re v o c a tio n o f th e

ap p e lla n t 's a p p o in tm en t a s a dm in is tra to r o f th e e s ta te o f la te

L am eck C h ilo p y a .

H ow ev e r , in h is ju d gm en t, th e m ag is tra te b e low n o te d th a t

th e d is tr ib u tio n w h ic h th e ap p e lla n t h ad e ffe c te d h ad b e en ille g a l

a n d th e re fo re n u ll a n d v o id o n a c co u n t o f n o n -c om p lia n c e w ith

S e c tio n [5 ] o f th e In te s ta te S u c c e s s io n A c t, C h ap te r 5 9 o f th e L aw s

o f Z am b ia .

T h e m ag is tra te a c co rd in g ly o rd e re d th e ap p e lla n t to a c co u n t

fo r w h a t h e w a s su p p o sed to adm in is te r , n am e ly , th e 2 2 h e rd o f

c a ttle , th e .3 7 5 r if le , th e 1 0 iro n sh e e ts , p lo u g h an d cu ltiv a to rs . In
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the view w hich the m agistrate took, an adm inistrator of an estate

under the provisions of the Intestate Succession A ct, Chapter 5 of

the Law s of Zam bia, "...cannot be said to have discharged his duty

[under the provisions of the Intestate Succession Act CAP. 59J if he

did not distribute the estate within the confines of that statute.]

A s previously noted, the judgm ent and order of the m agistrate

found favour w ith the learned judge below .

H aving regard to the detailed evidence by PW l, PW 2, PW 3 and

PW 4, in relation to the first three grounds, w e indeed, find

ourselves in agreem ent both w ith the analysis and conclusion of

the trial court and the court below . It w as, indeed, clear from the

evidence w hich the respondent on the one hand and his 4

w itnesses on the other, had deployed before the trial m agistrate

that the relief of 'revocation ' of the appointm ent of the appellant as

the adm inistrator of the estate of late Lam eck Chilopya w hich the

respondent had sought in the local Court w as neither being sought

in isolation from the other reliefs w hich w ere evident from the

evidence nor as an end in itself. W hat w as resoundingly clear from

the evidence w nich w as placed before the trial m agistrate on behalf

of the respondent w as that the beneficiaries of Lam eck Chilopya's
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e s ta te w a n te d n o t o n ly to h a v e th e a p p e lla n t rem o v e d a s

a dm in is tra to r b u t to h a v e h im su r re n d e r th e e s ta te w h ic h h a d b e e n

e n tru s te d to h im an d w h ic h h e h a d b e e n "h o ld in g o n to " . In o u r

v iew , ra th e r th a n b e in g in c o n s is te n t , th e c o n c lu s io n w h ic h th e tw o

c o u r ts b e low h a d re a c h e d w a s c o n s is te n t w ith th e a p p ro a c h w h ic h

w e h a d a d o p te d in Standard Chartered Bank Zambia Limited

PLCv. Willard Solomon Nthanga and 402 Others3which le a rn e d

c o u n se l fo r th e a p p e lla n t h a d c ite d in th e c o u rs e o f p re s e n tin g h is

a rg um en ts to th e e x te n t th a t th e e v id e n c e w h ic h h a d b e e n d e p lo y e d

b e fo re th e c o u r t h a d b e e n d e te rm in a tiv e o f th e re l ie f th a t th e C o u r t

h a d to p ro n o u n c e .

W e a lso a g re e w ith th e im m ed ia te low e r c o u r t 's o b s e rv a tio n s

th a t th e a p p e lla n t 's c o n te n tio n su g g e s tin g th e p re c lu s io n o f a c o u r t

f rom p ro c e e d in g o n its ow n m o tio n to re q u ire a n a dm in is tra to r to

re n d e r a n a c c o u n t in re sp e c t o f th e ir a dm in is tra t io n o f a n e s ta te a s

to ta l ly m isp la c e d in th e lig h t o f th e c le a r p ro v is io n s c o n ta in e d in

S e c tio n 1 9 (1 ) ( i i) o f th e In te s ta te S u c c e s s io n A c t, C A P . 5 9 .

W e a lso w ish to o b s e rv e th a t , ra th e r th a n p ro c e e d in g in th e

m an n e r su g g e s te d b y th e a p p e lla n t v ia g ro u n d 3 , th a t is to s a y , to

advise th e re sp o n d e n t to in s t i tu te " p ro p e r p ro c e e d in g s " fo r th e
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p u rp o se o f d is tr ib u tin g th e e s ta te in q u e s tio n , th e tw o co u rts b e low

w e re p e rfe c tly en title d to p ro c e ed in th e m an n e r th ey d id fo r th e

sak e o f av o id in g n e ed le s s m u ltip lic ity o f a c tio n s . In th is re g a rd ,

O rd e r 4 7 , ru le 2 1 o f th e H ig h C ou rt A c t w h ich d e a ls w ith c iv il

a p p e a ls p ro v id e s th a t:

"... The court shall have power to give any judgment and make any

order that ought to have been made and to make such further or

other orders as the case may require."

Q u ite c le a r ly , a ju d g e s ittin g in an ap p e lla te c ap a c ity in

re sp e c t o f a c iv il c au se h a s su ff ic ie n t la titu d e u n d e r th e p ro v is io n

w e h av e c ite d ab o v e to p ro n o u n ce su ch fu r th e r o r o th e r o rd e rs a s

th e " [ ju s tic e ) o f th e c a se m ay req u ire ." In th e co n tex t o f th e ap p e a l

w ith w h ich th e co u rt b e low w as fa c ed , it s im p ly o p ted to en d o rse

th e red re s s w h ich th e tr ia l c o u r t h ad p ro n o u n ced . U n d e r th e se

c irc um s tan c e s , n e ith e r th e H ig h C ou rt ju d g e n o r th e M ag is tra te

d e se rv e th e c r itic ism w h ich th e ap p e lla n t h ad co n ju red .

I t is a lso w o rth y o f n o te , a s th e m ag is tra te 's c o u r t h ad

o b se rv ed , th a t in th e lig h t o f th e ap p e lla n t 's ow n adm iss io n th a t h e

d id n o t, in h is p u rp o r te d d is tr ib u tio n , o b se rv e th e p ro v is io n s

co n ta in ed in se c tio n 5 o f th e In te s ta te S u c c e ss io n A c t, C A P . 5 9 , o r
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f o r t h a t m a t t e r , a n y p r o v i s i o n o f t h a t s t a t u t e , t h e r e w a s n o l a w f u l

o r v a l i d d i s t r i b u t i o n o f l a t e L a m e c k C h i l o p y a 's e s t a t e b y t h e

A p p e l l a n t a n d , c o n s e q u e n t l y , t h e q u e s t i o n o f are-distribution

c a n n o t l a w f u l l y a r i s e . C o n s e q u e n t l y ; ' a l l t h e g r o u n d s o f a p p e a l m u s t

f a i l .

H a v i n g r e g a r d t o t h e c o n c l u s i o n w e h a v e r e a c h e d i n t h i s

a p p e a l , w e w o u l d v a r y t h e O r d e r o f t h e m a g i s t r a t e b e l o w w h i c h

h a d b e e n d i r e c t e d a g a i n s t t h e a p p e l l a n t t o t h e e x t e n t t h a t t h e u s e

o f t h e w o r d 'r e - d i s t r i b u t e ' i n t h a t O r d e r s h o u l d b e s u b s t i t u t e d w i t h

t h e w o r d 'd i s t r i b u t e ' a s t h i s . w o r d i s u s e d i n t h e I n t e s t a t e

S u c c e s s i o n A c t , C A P . 5 9 . A c c o r d i n g l y , t h e a p p e l l a n t i s h e r e b y

d i r e c t e d t o c o m p l y w i t h t h e O r d e r o f t h e m a g i s t r a t e ( a s w e h a v e

v a r i e d i t i n t h i s j u d g m e n t ) w h i c h h a d d i r e c t e d h im t o d i s t r i b u t e t h e

2 2 h e r d o f c a t t l e , t h e g u n , t h e 1 0 i r o n s h e e t s , t h e p l o u g h a n d t h e

c u l t i v a t o r s .

I n s u m , t h i s a p p e a l f a i l s i n i t s t o t a l i t y . P e r h a p s w e s h o u l d , i n

c l o s i n g , c a l l t o m i n d w h a t w e s a i d i n Spiros Konidaris v. Ramral

Daudikes6 ( u n r e p o r t e d ) a t p p . 4 - 5 :
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"The learned trial judge himself dealt with the matter from the

more realistic viewpoint that the events that had happened .....

could not be ignored."

C o n tra ry to th a t w e ll-k n ow n c lic h e , ju s t ic e is n o t b lin d a f te r

a l l . In th e c o n te x t o f th is a p p e a l , b o th th e m ag is tra te a n d th e

le a rn e d a p p e lla te ju d g e w e re c le a r ly a liv e to th is re a li ty .

W ith re g a rd to th e q u e s tio n o f c o s ts , th e s e m u s t b e b om e

sq u a re ly b y th e a p p e lla n t h im se lf .

, . . : ; - - r .
A. .~ OOD

SUPREME CURT JUDGE
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DR.,M-;1VIALILA,SC

SUPREME COURT JUDGE
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SUPREME COURT JUDGE
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