


,‘:‘1‘& W

]
]
Cases referred to:
y 3 stmcﬂ’ Mionga and Victor Kaonga . idgment No. 5
ﬁl{ai \“" }
2. Muvuma Kambarija Situna v. The People (1982} Z.R. )

3. Kateke v. The Peopie 597?} Z.R. 35 (8C)
Hiyy Mutale and ﬁmthvr 2, The @ng»

M;; 5.C

6. iphrey Daka v, The P Appeal of 2016
7. hy and Mwamba v. 2 (1977} ZR 394

8. Jonas Nkumbwa v. The f‘:‘ wie (1983} ZR 103

g. ﬂauid Zuﬁ v. "*rw Pes g;aae {

gemerit No. 14 of

. Attorney xﬁ?ﬁéfai v, Marcus Kampumba Achiume (1583} ZR 1

i

;‘h&:‘z é eople {; %?’2}? ZR 284

nba

. Muachipisha Kombe v. ?3&9 u:fug;w;& fg W03} ZR 282

Legislation and other works referred to:

1. The Firegrms Act, Chapter 110 of the Laws of Zambia

1.0. INTRODUCTION AND BACKGROUND FACTS

1.1. When we heard this appeal, we sat with the late Chief Justice,

Irene Chirwa Mambilima. Although she was in agrecment with

1.2. The appellants were convicted by Sicninga J., as he then was,

for the offenices of agpravated robbery and receiving stolen
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1.13. Richards informed the Court that after the assailants he went
to a neighboring farm and called for belp. He testified that
his vehicle was later recovercd after il had been abandoned
some 5 kilometers away from the farm. He informed the
Court that he was later summoned to identify some of the
recovered items at the police station. It was his testimony that
he identified some of his gnods thai were recovercd by the

police.

1.14, One of Richards’ workers, Gertrude Chola (PW6] was also at
the farm when the assailants attacked. Her ordeal was
different and a lot more traumatising than that endured by
Richards. She narrated to the trial court that the robbers
wanted money. She went on to narrale how she was grabbed
anc. threatenec to be killed if she cid not reveal where the
money was. It was her testimony that she could clearly see
two of the assailants that night as thov carried around a

torchh, The two assailants Jater took turns in raping her.

1.15. Gertrude Chola confirmed that the robbers tock scveral items
from the store room at the farm. They locked her in the

house and left. She was later freed by Richards after he






1.18. Ile went on to tell the Court that the rest of the persons that
had been at the farm at the time were rounded up and locked
up in a rcom. The assailants later separated them into two
groups; male and female. The appecllants went away with
phones and several items from the shop. According to
Sinkala, they only managed to free themselves around 01:00

anr.

1.19. After they freed themselves, Boyd went to a nearhy farm where
he informec J@%ﬁ@h Mulenga what had transpired. The police
were called later. Sinkala testified that later that night he
was given a mediattai report form by the police officers for use

at the hospital. Some of the items stolen from his shop were

later recovered in the bush.

1.20. In December, 2014 he was called by the police to identify the
assailants fromm an Identification parade. He was able to

identify the 5% appellant.

1.21. Catherine Musonda (PW2)} was also at the farm when the
robbery took place. She testified that she too had been
locked up in a room with Sinkala. Her account of what

happencc was that while she was sitting at the Farm with
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Jane Musonda (PW4], four strangers showed up. One of
them had a gun. According to her, the four strangers, had
entered using the back entrance. She recollected having
spoken to one of them and was able to see all four of them as

the place was well lit.

1.22. She told the Court that later that night one of the assailants
raped her. She described one of the assailants as a little

light in complexion and of medium built,

1.23. At the identification parade she was able o identify the 3«
appellant as the one that raped her and the 5% appcllant as

the one she saw stealing items from the shop.

1.24. Rose Mwiinde (PW3) confirmed some of what had transpired
on: the fateful night, at least insofar as the fact that there was
a robbery at the farm that night. 8he added that she was
taken to one of the bedrooms by the mbber& in search of
money. A total sum of K3, 800.00 was found and collected by
the assailants. She told the trial Court that while pointing a

gun at her, one of the robbers raped Ler.









1.32. The ballistics expert engaged to assist with investigations in
the three robberics was Stephen Mvula (PW12). He testified
that he examined a gun bearing serial number A54827. His

examination revealed that the gun was in working condition.

1.33. Inspector Lewis Kangwa Mwamba (PW13), testified that he
conducted an identification parade in relation to the robbery
at Boyd Sinkala’s farm. He confirmed that Mwiinde, Kalunga,
Catherine Musonda and Musonda were able to identily some

of the appcllants,

1.34. Detective Sergent ?ehx Mazuba Mukuwa (PW14] testified that
he was asked to €d3"1‘": out investigations in relation to the
robberies, Following his investigations, several items were
recovered from the appellants. He told the Court that the
appellants led him to the scene of the erime and they were

later charged for the subiect offences.

1.35. PW1b was Dotective Constable Masuwa. He attended to a
docket involving the Cctober, 2014 robbery. He told the court
that his investigations led to the recovery of an abandoned

motor vehicle belonging to Richards. He went on to state that



the appellants were apprahﬁmiieﬁ and stolen items recovered

from them h”lf‘lhiﬂﬁd a revolver,

1.36. Detective Constable Samuel Masuwa recounfed how the
suspects performed a scene reconstruction after leading
police to the crime scene. According to him, the 1st, 2nd 3rd

, 8% appellant and one Musa Saulosi were all found with
some items reported to have been stolen from the three

robberies.

1.37. PW16, Deputy Constable Jimmy Sikezwe attended to the
robbery at Cocker’s farm. He teld the Court that sometime in
November, 2014, he obtained information of some recevered
item from the 1¢, 2nd and 37 appeliants. Some of those items
were identifiec by Cocker. He told the Court that the
appellants led him to the crime scene. Conviriced that the 1st
Znd . 3rd 4% Bth appellant and Saulosi had been acting

together, Deputy Constable Sikazwe charged them for the

subject offences.

1.38. The appellants all denied having been involved in the
commission of the offences. The 22d appellant testified that

he was taken to Mkushi on suspicion that he had committed
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several offences. He added that he was beaten and charged
for the subject offences together with other persons. He stated
that he was taken to a farm for a scenc reconstruction. He

denied “hat stolen items were recovered from his house.

1.39. The 3 appcllant stated that he had been working when he
found that the 7* appellant had been picked up by the police
from bhis home and detained. According to him, when he went
to inquire why the 7% appellant was dstained, he too was
detained. He denied having run away from the police at any
point. He also denied that a firearm was recoversd from him.
I his testimony, he refuted the fact that he had led the police
to any of the crime scenes. With regard to the allegations of

rape attributed to him, he denied them all.

1.40. For his part, the 4% appellant stated that he was apprehended
with the 8% appellant and Saulosi whilst they were
trespassing on a farm. Afterwards thev were charged with
the subject offences with all the appelilants. He testified that

no sto.en items were recovered from him. However, he stated

that the 5% gppellant hacd been his neighbor since 2010.






a LT
insufficient identification by witresses and there being doubt
from the evideace of recovered items from the 1%t, 2nd, Fed 4th

and 5% appellants,

2. The learned trial judge erred in law and fact iz convicting the
appellart of armed aggravated rebbery in the absence of proof
heyond reascnable doubt that the weapon in questior was a
firearm under the Firearms Act Cap. 110 of the Laws of

Zambia.

2.2. Mrs. Lukwesa, for the appellants, split her arguments under

ground one into two. Under that ground, she contested the
identification of the 1# appellant by Cocker, She argued that

Cocker was a witness after the fact and only recognised the

1*t appellant hecause he was a former employee. According to

-.m\,L

her, Cocker’s cvidence did not speak to the 1 appellant being

part of the robbers.

.3, the argument on identification further and

questioned bow Leonard Chola was able to identify the 1+

gme, 3rd and 4% appellants when he did not witness the

2.4, With regard to identification under count two, Mrs. Lukwesa

referred us to several portions of the testimonies at trial and

contended that the appellants were not properly identified.












and the recoveries. The items were recovered on 13t
November 2014, about two months afier the offence in count
one was committed and sixicen days after the offence in

count two.

2.12. Mrs. Lukwesa argued that il was possible that the items could

nave changed hands making the identity of the assailants

To buttress her argument, she referred us to the
case of Dorothy Mutale and Another v. The People! whore we
held that where two or more inferences are possible, the court

will adopt the inference favorable to the accused person.

2.13. Relving on the above authority, Mrs. Lukwesa argued that, in

hie circumns

s o

mces, an inference that the recovered goods

red hands should be the appropriate in

aference to adopt

with regard to the 204, 39, 4t gnd 5% appellants.

2.14. Regarding ground two, Counsel referrec us to section 294 of
the Penel Code which stipulates that:

(1} Any person who, being armed with any offensive weapon or
instrument, or being together with one person or more,
steals anything, and, at or immediately before or
immediately after the time of stealicg it, uses or
threatens to use actusal viclence to any person or property

to obtain or retain the thing stolen or to prevent or
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Cournsel argued that even if the gun used in the subj

offences was recovered, it was never subjected fto ballistic
examination. Mrs. Lukwesa referred us to the definition of a
firearm under section 2 of the Firearms Act. There, a firearm

is defined as:

any lethal barreled weapon of any description from which any
shot, bullet, bolt or other missile can be discharged or which can
be adapted for the discharge of any such shot, buliet, belt or

other missile
2.20. The learned Counsel masintained that the recovered firearm
was different from the one examined. Her conclusion was
that the recovered firearms were not subjected to ballistic
 examination to ascertain whether or not they were capable of

heing fired. PFurther, that it was not even clear that the gun

used in the robbery was the one p uced i Court.

2.21. Counsel for the mﬂelﬁgrﬂ@ was of the view that the evidence is

not clear as to whether the gun used fell within the definition
given. under the Firearms Act. To buttress her point, we were
» the case of Jonas Nkumbwa v. The People®) were the

uirt held that it was unsafe to uphold a conviction of armed
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aggravated robbery where there is no direct evidence of the

use of a firearm.

2.22. Mrs. Lukwesa submitted, in the alternative, that the
convictions under section 294{2) of the Penal Code were
unsafe and that the appellants ought to hm’e_ been convicted
for the offence of robbery under section 294(1) of the Penal

Code.

3.0, THE RESPONDENT’S CASE

3.1. Mr. Suwmmy for the State, argued that there was
everwhelming evidence on record Hm’ilmaimw the 1%, 204 and
34 appellants in relation to count one. According to him,
Detective Constable Nakaona testified that certain items
which were stolen from Cocker were recovercd from the 1%,
2md and 3r¢ appellants. Further, that the three appellants had
led the police officers to the crime scene and demonstrated

what their various roles were during the robbery,

3.2. The lcarned Counsel argued that the mm‘%mstantlm evidence
against the app eﬂzmm was overwhelming so as to take the
case against them out of the realm of conjecture. In support

of this proposition, Counsel referred us to the case of David
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They were also identified at

e Musonda and Mwiinde. To

support this line of argument, Counsel referred us to the

on ir1 Nyambe v. The People!l® where we held that:

There is perbaps no area in which there is a greater danger of
honest mistake than ir the area of identification, particularly
where the accused was not known to the witress prior te the
occasion on which he is alleged tc have beer seen. The
guestion is not one of credibility in the sense of truthiulness,
but of reliability, and the greatest care should therefore be
taken to test the identification. It is not enough for the
witness simply to say that the accused is the personm who
committed the offence, the witness should be asked to specify
by what features or unusual marks, If any, he salieges to
recognise the accused, what was his build, what clothes he was
wearing, and so om; and the circumstances in which the
accused was observed - the state of the light, the opportunity
for ohservation, the stress of the moment - should be carefully

canvassed.
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34 and b5t agppellants which confirmed the testimonies by

Sinkala, Catherine Musonda, Mwiinde and Jane Musonda

that they saw the two appellants at the scene with firea

ly conclusion from the evidence is
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that the 3, 5%, 6% and 7' appellants were at the crime scene

and committed the subject offence.

3.7. The learned Counsel contended that Richards was able to
idertify items stolen from the recovercd itemms. Further, that
Chola identified the 3© and 4% appellants as the ones that
had raped her. According to Counasel, there was evidence that
the two appellants used a torch when stealing items from the
farm. Chola alse saw them when they raped her and she

recognised them at the scene reconstruction.

3.8. In Mr. Sikazwe’s view, the identification evidence and the
recoveries from the appellants shows that the appellants
committed the offences. He argued that the pessibility of an
honest mistake by a single identifying witness had been
eliminated. e pointed us to the case of Sammy Kambilima
and Others v. The People)) where we stated that it is setiled law
that a court can competently convict on a single identifying
witness provided the possibility of an honest mistaken

identity has been eliminated.
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3.11. With regard to the infe drawn on account of recent

i to the case of George Nswana v.

The Peoplei*3 whi Court held that:

The inference of guilt based on recent possession, particularly
where no explanation is offered which might reascnably be
true, rests on the absemce of any reasonable likel!hood that
the goods might have changed hands ir the meantime and the

%

consequent high degree of probabillty that the person in
recent possession himself obtzined them and committed the
offence. Where suspicious features surround the case that
indicate that tke applicant cannet reasonably claim to bave
been in imwc@nt possession, the question remains whether
the applicant, not being in innocent possession, was the thief

or a guilty receiver or retainer.

3.12. Mr. Sikazwe argucd that the doct

s | e e on A
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sround two, Mr, Sikazwe argued that all the

elements for the offence of aperavated 1

were proved to

direc standard. He argued that there was evidence

from Sinkala, Cathe KMusonda, Mwiinde and Musonda,

' that the

under co ellants were armed with guns

and shots were fired at the scene. Further, that the appellant
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To establish an offence urder section 294(2)(a) of the Penal
Code the prosecution must prove that the weapon used was a
firearm within the meaning of the Firearms Act, Cap. 111, i.e.
that it was a lethal barreled weapon from which a shot could
be discharged or which could be adapted for the discharge of a
shot...The question is not whether any particular gun which is
found and is alleged to be conmected with the robbery is
capable of being fired, but whether the gun seen by the eye-
witnesses was so capable. This can be proved by a number of

circumstances even if nc gun is ever found.

3.17. In ¢ his arguments, Mr. Sikazwe submitied that

there was evidernice of shots be

ZUrl SEEn WAaSs capa d us not to upset

*ne findin = {rial Court.

4.0. OUR ANALYSIS AND DECISION

4.1. We have painstakingly examined the doecuments on the record

of eppeal and the submissions 1 for the opposing

teful for their efforss.

sides and are g

4.2. Ouwr perusal of the two grounds of appeal reveals that the

same can be ¢

whether or not there was suflicient evidence on reco to

sellants for

fthe conviction of the
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also evidence that he led the police and demonstrated his role

in the robbery.

4.15. With regard to the 3< and 4% appellants, there is evidence
from Chola who teld the Court that she had seen the
appellants as they had demanded to be given money. She
told the Court that the place was well lit as the appellants had
used a torch. She later testified that both appellants raped
her. At an identification parade, she would later identify the

eppellarits as the ones that reped her.

4.16. The trial Judge justified the reliance on Chola’s evidence as
the only identifying witness on account that she had spent
sufficlent time with the assailants as they tried to look for
money in the house and they bad later raped her. At page
J48 of his judgment, the trial Court noted that Gertrude

Chola was a credib.e and reliasle witness.

4.17. We have carefully perused the record and note that the
findings by the trial Court under this count were equally

supported by the evidence on the record. Detective Constable

Masuwa confirmed, at pages 33 and 34 of the record the
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items recovered from the appellants. These were equally

identified by the victims.

4.18. Gertrude Chola whom the trial Court described as having been
a credible and reliable witness also confirmed that she had
seen the 37 and 4% appellant at the farm and she had time to

see them when they later raped her,

4.19. With this evidence before the trial Court, we cannot equally
fault him for finding that the 2nd, 3 and 4% appellants took
part in the robbery under count three. We, therefore, find no

reason to interfere with those findings.

4,20, With regard to the robbery of November, 2014 (Count 2}, the
trial Court found the 3, 5%, 6t and 7% appellants culpable.
Since the 3t appellant is deceased, we will consider the

evidence on record against the 3%, 6t and 7% appellants,

4.21. The evidence on record shows that when the robbery took
place under this count, the farm was well lit. This was
confirmed by the witnesses that testified at trial. Sinkala
testified that he had confronted five of the assailants when

i

ey attacked the farm. He even had the oppertunity to speak









