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f:--<. J4, had a knife and wanted to stab the man. Instead, Al
got the knife from J4 and stabbed the person in the stomach.
Musonda Katema (PW 1) was able to see what was happening on
account of the lights emanating from the shops.

Thereafter, J2, J3 and J4 started punching the person with
their fists. The man fell down, held his stomach whilst the above
continued to beat him. Shocked at what he had seen, PW1 ran
away. J7 pursued him, punched him and he fell down. J3
followed them and stopped J7 beating PW1. J3 warned PW1
that he would be killed if he reported what he witnessed. A day
later, the police went to Musonda’s home with J3 and
apprehended him. PW1 remained in custody for a period of six
months before he was released.

PW2, investigated the matter and apprehended the appellants.
™ ir ~~~h conducted at the hom of J2’s par 1ts’, a blood
stained knife was recovered from the pockets of J2’s jeans
trousers.

In his defence, Al, Frank Chikoti told the court that he was

apprehended at 06:00 hours on 24t October, 2019 after J3 led

the police to him. While in custody, he met PW1 for the first
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time. un 24t October, 2019 he was at home from 19:00 hours
to the following morning.

J2, Kenni Sinyinza denied committing the offence stating he
was at the shop from 06:00 to 18:00 hours on 24t October,
2019 before going home. At 03:00 hours, he was apprehended
by the police led by J3. He denied having anything to do with
the knife said to have been found in his clothes. He conceded
that he did not inform the police who he was with on 24t
October, 20109.

J3, Dickson Chela testified on 24t October, 2019, he was at
home with his parents when PW1 came and left a bag at the
door before running away. The bag was discovered later by his
father who threw it into the flower bed. At 06:00 hours, some
pupils came and claimed that PW1 stole a bag containing books
during the night. As J3 was leadir~ the pupils to PW1’s house,
he was apprehended by the police who were also looking for
PW1. Due to the torture at the hands of the police, he implicated
PW1 and all the other appellants.

J4, Jonathan Silungwe stated in the court below that on 24t
October, 2019, he was at home with his parents when police

arrived and apprehended him led by J3. He denied knowing
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danger of false implication. With respect to the corroboration of
the evidence of such a witness, the trial court was guided by the
case of Yokoniya Mwale v The People (! that what is key is for
the court to satisfy itself that there is no danger of false
implication.

The court found that as the appellants and the deceased all
lived in Ntindi Village, they had the opportunity to commit the
offence. J3 knew all the co-accused persons. J7 did not dispute
the story of PW1 that he chased and beat him. Al, J4 and J8
could not state why PW1 would falsely implicate them in the
murder. As regards the bag of books, the trial court found that
J3 lied when he implicated J3, J5, J7 and J8 as this did not
come up in PW2’s testimony or cross-examination.
Consequently, the court found PW1 to be a credible and reliable
witne-~s 1._.th n o sely lice*- *~~ a~2el nts. In
any case the court reasoned that, it was J3 who led the police
to PW1 and the other appellants. As PW1 withdrew from the
others who attacked the deceased, which position was not

challenged by J7, he was not party to the killing of the deceased.
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Dickson mbauke v Th F ople ® that murder is a crime
which requires a specific intent or specific frame of mind for
which the prosecution must adduce evidence.

It was submitted that there was no evidence from the
prosecution that the appellants intended to cause grievous
harm or had the specific intent to cause the death of t...
de _zased. Therefore, the element of malice aforethought was not
proved because the appellants were said to have fought the
deceased.

In the alternative, we were urged to find the appellants guilty of
the lesser offence of manslaughter on the basis that there was
provocation. For authority, we were referred to the case of

Tembo v The People ¥ where it was held that:
An argument followed by a fight can amount to provocation
sufficient to reduce from murder to manslaughter a fatal blow
stru < with a lethal u ____»on in the heat of such fight.

The case of Victoria Kansembe v The People ¥ was also cited

where the court was of the view that a charge of murder in

circumstances were there was an altercation was inappropriate

as the evidence did not establish malice aforethought.






5.8

6.0

6.1

6.2

6.3

6.4

-J.12-

Tit was prayed that the appellants be acquitted and set at
lit -ty. In the alternative, we were urged to sentence the 2nd to

the th appellants as juveniles, and not as adults.

ADPGUMENTS BY THE PT<PONDENTS

On behalf of th. responc.at, the learned State Advocate
submitted in ground one that all the eight appellants
participated in assaulting the deceased as per evidence adduced
by PW1. That they united as a group against the deceased, who
was alone which was in itself an aggravating factor. Therefore,
it should have been foreseeable that beating up one person
might at best cause grievous harm and at worst, death.
Therefore, malice aforethought was proved as the appellants
knew that stabbing and beating a person is likely to cause death
or grievous harm to the victim.

It was submitted that the defence of provocation based on an
altercation was not raised during defence, therefore, the
appellants cannot rely on it at this stage.

In ground two, it was contended that the record shows that the
trial court pror...y ..arned itself of the danger of convicting on
the basis of the evidence of a witness with possible interest of

his own to serve. Guided by the case of Nyampande v The
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.4 The Supreme Court guide.. in wavies .....ape v . he reople (7

that:

(i}

(ii}

Under s. 118 (1} of the Juveniles Act, it is sufficient for a court
to rely solely on ocular observation, and if it appears that an
offender is a juvenile, an inquiry must be made to ascertain
his exact age for the purpose of considering the powers of the
court in relation to such offender. However where by ocular
observation the offender is obviously an adult, the court is not
put on its inqui _.

When such inquiry has been made, the provision that an order
or judgment of the court shall not be invalidated by any
subsequent proof that the age of thatpe ¢ _w_ snotcc ctly
stated or estimated by the court comes into effect, and there
cannot be any appeal on the question of age, provided that
the inquiry made was a due inquiry and not defective in any
way. Where no such enquiry has been made the finding as to

the offender's age is appealable.

7.5 Further, in Musonda & Another v The People ® it was held

7.6

that when a trial court receives its first indication that the

appellant might be juvenile | it should immediately conduct an

inquiry as to the appellants' ages.

In that regard, the trial court properly guided itself with respect

to Al having made an ocular observation that he was an adult.

However, as regards the other appellants, we wish to guide trial

courts, that they are duty bound to make due inquiry in order
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to ascertain the age of any person charged with an offence that
appears before the court.
To this end, the now repealed section 118(1) of the Juveniles

Act Chapter 53 of the Laws of Zambia provided that:

“118(1) Where a person, whether charged with an offence or
not, is brought before any court otherwise than for the purpose
of giving evidence, and it appears to the court that he is a
juvenile, the court shall make due inquiry as to the age of that
person, and for that purpose shall take such evidence as may
be forthcoming at the hearing of the case, but an order or
Jjudgment of the court shall not be invalidated by any
subsequent proof that the age of that person has not been
correctly stated to or estimated by the court, and the age
presumed or declared by the court to be the age of the person
so brought before it shall, for the purposes of this Act, be
deemed to be the true age of that person and, where it appears
to the court that the person so brought before it has attained
the age of nineteen years, that person shall, for the purposes

of this Act, be deemed not to be a juvenile.”

Following the repeal of the Juveniles Act, section 71(1) and (2)
of the Children’s Code Act No. 12 of 2022 has further
entrenched this requirement by requiring that a birth certificate
or an affidavit be produced to confirm the age. In the absence
of a birth certificate or an affidavit sworn for the purpose of

certifying a person’s date of birth, a certificate signed by a
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health practitioner as to the age of the person being below
nineteen years of age will suffice.

+.9 The said section 71(1) and (2) of the Children’s Code provides

as follows:

71. (1) .v..ere a person, whether charged with an offence or not,
is brought before a court and it appears to the court that the
person is a child or the person alleges that the person is a
child, the court shall make an inquiry as to the age of that
per_on.

{2) In the absence of a birth certificate or an affidavit sworn
for the purpose of certifying a person’s date of birth, a
certificate signed by a health practitioner as to the age of a
person below nineteen years of age shall be evidence of that
age before a court without proof of signature, unless the court

directs otherwise.

7.10 In this case, the record shows that upon sight of the appellants,
the trial court initially ordered for a medical examination to
ascertain the ages of the appellants. However, this failed on two
attempts as the court was informed that the medical officer to
examine the appellants was outside the district. The court them
made a finding based on ocular observation that the appellants
looked reasonably young and that it would treat them as

juveniles.
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“127(1) Where a juvenile is charged with any offence, or is for
any other reason brought before a court, his parent or
guardian may in any case, and shall if he can be found and
resides within a reasonable distance, be required to attend at
the court before which the case is heard or determined during
all the stages of the proceedings, unless the court is satisfied

that it would be unreasonable to require his attendance.”

7.15 However, Section 68(2)(e) of the Children’s Code is couched
in mandatory terms and is made reference to for emphasis, as

it is not applicable in casu. It stipulates that:

(2) A person shall not be present at a sitting of a juvenile court
or Children’s Court, except—
e} “a parent, guardian or person having parental

responsibility for the child;”

7.16 To this end, in Tembo v The People 1%, the Supreme Court

emphasized that:

“Section 127 of the Juveniles Act, Cap. 217, stresses the
importance which the legislature attaches to the attendance
wherever possible, during all stages of the proceedings, of the
parent or guardian of a juvenile, and sets out in detail the
procedure to be adopted and the circumstances in which such
attendance may be dispensed with. In all cases the record
should disclose that these provisions have in fact been
complied with and, where the parent or guardian is not
required to be present, the reasons why his attendance has

been dispensed with should be stated.”
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7.21 We accept that PW1, who is also a friend of the appellants, was
with most of the appellants from morning till the time the
deceased was stabbed to death. The appellants sought to
distance themselves from his association claiming that they
either did not know him though they lived in the same Ntindi
Village, or that he implicated them on account of a school bag
he allegedly stole.

7.22 We find the story of the school bag to be unbelievable and in no
way connected to the offence of murder. Indeed, there was no
evidence led by any other witness that a bag was stolen and
dumped at J3’s home. The issue of the school bag was in fact,
only raised in defence, just like the alibis given by the rest of the
appellants. Therefore, we find the issue of the school bag and
alibis tendered to be nothing more than an afterthought.

7.23 As for PW1, we find that he is indeed a suspect witness whose
evidence requires circumspection. [t is trite that the evidence of
such a witness requires corroboration or something more to
exclude the danger of false implication.

7.24 In Wilson Mwenya v The People "2, it was held “*at:

“Evidence in corroboration must be independent testimony

which affects the accused by connecting or tending to connect
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him with the crime. It mc-- be evidence which implicates him,
that is, which confirms in some material particular not only
the _Jidence that the crime h__s been committed but also that

the prisoner committed it.”

7.25 The only eye witness to the murder to testify on behalf of the
prosecution was PW1 whose evidence 1s suspect. This witness
testified that J4, who had a knife, wanted to stab the deceased
but that Al got the knife and stabbed the deceased in the
stomach. During the course of investigations, PW2 recovered a
blood stained knife from the trouser pockets of J2. PW1 was in
detention for a period of six months together with the appellants
on suspicion of murder. We hold the view that there was no
other independent evidence to confirm the testimony of PW1 as
to what may have transpired on the date of the murder.

7.26 In these circumstances, we find that the danger of a fabricated
story in this case, has not been excluded. We find no
independent evidence on record corroborating the evidence of
PW1. On his evidence, we are unable to hold that the appellants
jointly and whilst acting together stabbed the deceased as
alleged by this witness. We find merit in ground two and hold
that the prosecution did not prove the offence against the

appellant beyond reasonable doubt.








