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2.3 This prompted the Appellant to commence an action

2.4

against the 1st and 2nd spondents by w.y of Writ of
Summons and tateme__: of Claim on 12t April, 2016
and amenc 1 on 20%™ April, 2017 seeking the following
reliefs:

(i) I s for t1 spass a 2 I|Res__n"~ 7

(ii} Damages for trespass including aggra._ted
damages against the 15t Respondent caused by
the breach of statutory duty of the 1st
Respondent;

(iii) A declaration that the ..espondents are not
entitled to enter or use the Appellant’s property;
and

(iv) Costs

In the attendant statement of claim, the Appellant
averred that the 2rd Respondent, acting on the Is
Respondent’s instructions, wrongfully entered the
property without the Appellant’s consent. That the 2nd
Respondent caused damage by cutting down trees,
grading stitches of land and caused damage to the gate

and fence.
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1ne 1st Respondent contended that it did not contravene
the provisions of The Information and Communication
Technology Act, as it was not required to seek the
consent of th Appellant to lay its fibre optic ducts as all
necessary authorization had been obtained from the
relevant < _thorities. . arther that it had a pre >lanned
route for the fibre optic ducts, which route did not
require entry onto the Appellant’s property.

The 2nd Respondent denied having instructed its a :nts
to enter the property but conceded that its <. vants
entered the property erroneously. It further admitted
having caused some damage to the property but insisted
that the damage should be narrowed down to only
uprooting of small trees, brush and bushels of secondary

growth.

2.10 The 2nd Respondent denied causin~ aggravated dame :

and contended that the encroachment only covered about

1,702 met rs in length and 8 metres in width.
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3.0 Du.TISION Cx .. E LOWE_  COURT

3.1 After considering the evidence and the submissions, the
learned Judge formulated the following issues as falling
for determination:

1. Whether there was trespass committed on the
subject property;

2. Which of the parties is liable for the trespass, if any,
on the subject property; and

3. What is the extent of the t1 sp: 3 and damage, if
any, cat 1 to the subject property.

3.2 In resolving the first issue, the learned Judge relied on
the case of Shell & B.P Zambia Limited v Conidaris and
Others! where the Supreme Court held as follows:

“aresmass L_ _____ __ _n unlawful entry on lan~ in
the possession ofa___th_r.”

3.3 The learned Judge was of the view that the Appellant’s
claim for trespass was consistent with the 2rd
Respondent’s admission to th fect that its ¢ -vants
erroneously entered the property. There was further

corroboration from the unchallenged report on site visit












-J11-

4.0 THE APPEAL

4.1 Dissatisfied with tk sion of the lc...- court, the
Appellant has appealed to this Court advancing three
grounds of appeal couched as follows:

1. T“= court belc.. __i__ir { ~ its 1f on points of
fact and law by holding that the 1% Respondent
did not need to obtain consent of the Appellant
to enter upon the subject property.

2. The learned trial Judge misdirected herself on
points of law and fact by holding that the 2™
Res__ndent is solely liable for the trespass on
the subject property.

3. That by non - direction or misdirection or
N S
properly assess and evaluate the evidence as she
took into account some matters which she ought
not to have taken into account and conversely
failed to take into account matters which she

ought to have taken into account.
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the course of the execution of the work. The learned
author of Charleswort™ on N iliecence captures it this
way:

.. 4es ... ... _n in be made liable for an
act or breach of duty, unless it be traceable to
h._.iself or his servant or servants in the course of
his or their employment. Consequently, if an
independent contractor is employed to do a lawful
act, and in the course of the work he or his sc 1t
commits some 1sual act of wrong or neglig 1ce,
the employer is not answerable.”

However, as correctly advanced by the Appellant and the
authorities cited above, there are exceptions to this
general rule that employers are not liable for an
independent contractor’s negligent acts such as where an
employer was negligent in selecting or retaining the
independent contractor or if the employer himself is in
breach of a duty, which is non-delegable or an
independent contractor’s work is ultra-hazardous or

inherently dangerous.














