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whose nomination has been rejected by the 2nd respondent in the
Electoral Process (General) Regulations.

In the 1st respondent’s skeleton arguments, it was submitted that
it is not the relief sought that determines the mode of
commencement but it is the Constitution and the enabling
legislation that dictate the mode of commencement. The 1st
respondent referred to the case of Newplast Industries v

Commissioner of Lands and Another!? where it was held that:

It is not entirely correct that the mode of commencement of
any action largely depends on the reliefs sought. The correct
position is that the mode of commencement of any action is
generally provided by the relevant statute.

It was submitted that the mode of commencement of actions
before this Court is provided for under Order IV of the

Constitutional Court Rules, 2016 which provides that:

1. Except as otherwise provided in the Constitution, the Act
and these Rules, all matters under the Act brought before the
Court shall be commenced by a petition in Form I set out in
the Schedule...

2. (1) The following matters shall be commenced by
originating notice of motion...

2. (2) a matter relating to the interpretation of the
wonstitution shall be commenced by originating summons.
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The 1strespondent submitted that the import of the foregoing is
that all matters before the Constitutional Court are commenced
by way of a Petition as a general rule except when the
Constitution, the Constitutional Court Act, 2016 and the
Constitutional Court Rules, 2016 direct otherwise.

The 1st respondent referred to the case of Chikuta v Chipata
l.ari  Council®® where it was held that the mode of
commencement goes to jurisdiction. They also referred us to this
Court’s decision in the case of Vincent Lilanda and 2 Others v

Attorney General'? wherein we held, inter alia, that:

...the mode of commencement determines the jurisdiction of the
Court.

It was further submitted that in the case of Kabisa Ngwira v

National Pension Scheme Authority'® this Court stated that:

The mode of commencement of a matter affects the jurisdiction,
therefore, a matter that is wrongly commenced cannot be
considered as a procedural technicality to fall under the provisions
of Article 118(2)(e) of the Constitution.

Reference was further made to the case of JCN Holdings
Limited v Development Bank of Zambial® to emphasise that it

is settled law that if a matter is not properly before a court, that
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court has no jurisdiction to make any orders or grant any
remedies. That this was the position established in Chikuta v.
Chipata Rural Council!?.

Submitting further, we were referred to our decision in the case
of Charles Mukanda v Attorney General'” where we held as
follows:

In the Kabisa Ngwira v National Pension Scheme Authority case,
the applicant wrongly commenced the matter by way of
Originating Summons when the applicant’s case was predicated
on the fact that the respondent had breached or contravened
Articles 187 and 189 of the Constitution. In dismissing the
matter for being wrongly commenced before this Court, we held
that:

“all matters relating to the alleged breach, violation or
contravention of constitutional provisions ought to be
commenced before this Court by way of petition. Further,
except as otherwise provided in the law, all matters brought
before the Court ought to be commenced by way of petition.
This applies to matters that contain a combination of issues
arising from an alleged breach or contravention of the
Constitution and an attendant interpretation of constitutional
provisions, because this Court will go through the rigorous
process of interpreting a provision in dispute before arriving at
a decision as to whether the provision has been contravened
or not.

Where a party exclusively seeks an interpretation of
constitutional provisions, Order IV r. 2(2) of the Constitutional
Court Rules guides that such matters ought to be commenced
by originating summons.”

According to the 1st respondent, the applicants in the present
case wrongly commenced this action by way of originating

summons when this matter clearly contains a combination of
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correctly before this Court, the applicants’ interpretation of
Article 72(4) is misconceived and premised on the wrong
interpretation of the law.

It s submitted that the operative provision in this matter is

Article 72(2)(c) which provides that:

The office of Member of Parliament becomes vacant if the member

(c) Acts contrary to a prescribed code of conduct.

According to the 1st respondent’s submission, Article 72(2)(c) was
never discussed or contextualized in the cases of Charlotte
Scott v Margaret Mwanakatwe and Electoral Commission of
Zambi..® and Li. Association of Zambia v The Attorney
General®*. That in the above cases, the Court dealt with the
difference between disqu lification and nullification and the
Court did not touch on Article 72(2})(c).

It was submitted that the operative clause in the present case is
Article 72(2) {c) owing to the election malpractices committed by
the applicants as evidenced by the judgments of this Court in the

cases of Joseph Malanji v Charles Abel Mulenga and Electoral
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2. Whether the applicants are eligible to contest the 15tt September,
2022 by-elections;

3. Whether fresh nominations should be conducted to allow the
applicants participate in the by-elections.

4. W..at is meant by causing a vacancy in the National Assembly as
st ed in Article 72 of the Constitution.

T : applicants contend that the decision by the 2nd respondent
contained in the media statement issued on 24th August, 2022
was an attempt to prevent them from re-contesting in the 15t
September, 2022 by-elections by creating a disqualification that
is neither legal nor constitutional. It is further contended that the
2nd respondent exceeded its mandate as provided by the
Constitution in disqualifying the applicants because they
rendered an interpretation to Article 72(2)(h) of the Constitution.
The crux of tt 1 1 ac it ck I ) L
originating summons is that the mode of commencement is
wrong and therefore this Court lacks jurisdiction to determine
this matter. He referred us to a number of our decisions
including the case of Charles Mukanda v The Attorney

Generall” where we referred to our earlier decision on mode of

commencement in Isaac Mwanza v The Attorney Generalls,
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restricted a Member of Parliament from re-contesting an election

upon causing a vacancy. Article 67 of the 1996 Constitution

provided that:

(1) When a vacancy occurs in the seat of a member of the
National Assembly as a result of the death or resignation of the
member or by virtue of Article 71, a by-election shall be held
with 1 ni; :ty days after the occurrence of the vacancy.

(2) Parliament may by an Act of Parliament prescribe the
manner in which a by-election shall be held.

[86] Article 71 of the same Constitution provided for when a member

of Parliament vacates office. This Article provided as follows:

(1) Every member of the National Assembly, with the exception of
the Speaker, shall vacate his seat in the Assembly upon the
dissolution of the National Assembly.

(2) A member of the National Assembly shall vacate his seat in
the Assembly ~

(a) if he ceases to be a citizen of Zambia;

(b) if he acts contrary to the code of conduct prescribed by an Act
of Parliament;

(c) in the case of an elected member, if he becomes a member of a
political part- of*>r " mm *“3 | ty, ¢ v'ich he was an
authorised candidate when he was elected to the National
Assembly or, if having been an independent candidate, he joins a
political party or having been a member of a political, he
becomes an independent;

(d) if he assumes the office of President;

(e) if he is . __tc__:d by a court in Zambia to death or to
imprisonment, by whatever name called, for a term exceeding six
months;

(f) if a1, circumstances arise that, if he were not a member of the
Assembly, would cause him to be disqualified for election as such
under Article 65;

(g} if, under the authority of any such law as is referred to in
Article 22 or 25 -
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1e 1+ a1 12nd applicants were disqualified from re-contesting the
by election on account of Article 72(2)(h).
The 1st and 2nd respondents contend that the nullification of the
1st and 2nd applicants’ elections amounted to a disqualification by
this Court that is contemplated under Article 72(2}(h). That in
view of that, the applicants were not eligible to contest in the by-
elections that were being held for their respective Constituencies.
It is imperative that we consider whether the disqualification
under Article 72(2)(h) relates to a nullification of an election.
We had occasion to discuss the distinction between a vacancy in
the National Assembly as a result of a nullification of an election
and disqualification in light of Article 72(2)(h). In the case of Law
Association of Zambia v Attorney General* we interpreted the

terms nullify and disqualify as follows:

The two words “nullify and disqualify” cannot be used
interchangeably as they mean different things. Black’s Law
Dictionary defines nullify to mean “to make void: to render
invalid”. It further defines disqualification to mean inter alia: “the
act of making ineligible; the fact or condition of being ineligible”.
It further defines it as the “punishment that may be imposed after
an official has been impeached and removed from office,
precluding the official from holding another office or enjoying any
benefits of having held office”. Therefore, the disque'*‘i-~%ion
which is covered under Article 72(2)(h) is distinct trom the
nullification of an election by the High Court following the
determination of an election petition or subsequently by the
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Constitutional Court on appeal. Further, when Article 72(2)(h) is
read together with Article 70(2) and Article 72(4) the implications
on disqualification are materially different from nullification of an
election.

In sum, Article 72(2)(h) provides for one instance where a vacancy
occurs in the National Assembly through a disqualification of a
Member of Parliament by a decision of this Court as distinct from
a decision of this Court on appeal pursuant to Article 73(3) read
with Article128(1)(d) of the Constitution. It is evident from the
foregoing that while Article 72(2) of the Constitution provides for
instances when the office of Member of Parliament becomes
vacant, it does not provide for a vacancy triggered by the
nullification of an election by the High Court where there is no
appeal. It also does not provide for the occurrence of a vacancy in
the National Assembly following a decision of this Court to up hold
the nullification of an election by the High Court or by the reversal
of a decision of the High Court not to nullify the election of a
Member of Parliament, as the case maybe. The argument therefore
that section 108 (4) addresses the lacuna is untenable in view of
Articles 57, 73 (3) and 128 (1) (d) of the Constitution. (Emphasis
Added)

In that case we made it clear and we will restate our position that
Article 72(2)(h) refers to a vacancy created in the National
Assembly through a disqualification of a Member of Parliament
by a decision of this Court. We are of the considered view that
this decision is as a result of an action where this Court is moved
to determine whether a Member of Parliament is disqualified to
hold that office as was the case in the case of Bizwayo Nkunika
v Lawrence Nyirenda?2?. On the other hand, the vacancy
resulting from nullification of an election, as we did in the

instance of the applicants in this matter, is covered by Article
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[128] I am of the firm view that ‘the extension’ of the lacuna to the
entire Article 72 (2) of the Constitution was either a typographical
error or it was made per incuriam. 1 say so because Paragraph 84
beginning “...it is evident...” and ending “...it deserves...” ought to
be read only in the light of paragraphs 81, 82 and 83. Paragraphs

82 and 83 read:

82. The two words “nullify” and “disqualify” cannot be used
interchangeably as they mean different things. Black’s Law
Dictionary defines nullify to mean “to make void: to render
invalid”. It further defines disqualification to mean inter alia: “the
act of making ineligible; the fact or condition of being ineligible”.
It further defines it as the punishment that may be imposed after
an official has been impeached and removed from office, precluding
the official from holding another office or enjoying the benefit any
benefits of having held office”. Therefore, the disqualification which
is covered under Article 72 (2) (h) is distinct from the nullification
of an election by the High Court following the determination of an
election petition or subsequently by the Constitutional Court on
appeal. Further, when Article 72 (2) (h) is read together with Article
70 (2) and Article 72 (4} the implications on disqualification are
materially different.

83. In sum, Article 72 (2) {h) provides for one instance where a
vacancy occurs in the national Assembly through a disqualification
of a Member of Parliament by a decision of this Court on appeal
pursuant to Article 73 (3) read with Article 128 (1) (d) of the
Constitution.

[129] Paragraph 84 reads:

84. It is evident from the foregoing that while Article 72 (2) of the
Constitution provides for instances when the office of Member of
Parliament becomes vacant, it does not provide for a vacancy

159



triggered by the nullification of an election by the High Court where
there is no appeal. It also does not provide for the occurrence of a
vacancy in the National Assembly following a decision of this Court
to uphold the nullification of an election by the High Court or by
the reversal of a decision of the High Court not to nullify the
election of a Member of Parliament as the case may be. The
argument therefore that section 108 (4) addresses the lacuna is
untenable in view of Articles 57, 73(3) and 128 (1) (d) of the
Constitution. In our view the failure by the framers of the
Constitution to provide for a vacancy occurring following the
nullification of an election by the High Court where there is no
appeal within the prescribed time as well as following a decision of
this Court on appeal is a lacuna that requires addressing by the
legislature to provide in clear terms for these two instances and
must be addressed with the urgency that it deserves.(emphasis
added)

[130] Paragraph 84 is in my opinion distorted by the omission of
‘(h)’ after 72 (2)’ in the opening sentence. As an inadvertent error
or typo we ought to have been corrected it by invoking Order XV
rule 3 of the Constitutional Court Rules S.1.No.37 of 2016.

[131] We did not do so, thus paragraph 84 must be taken at face
value. More so as it has been endorsed by the Majority decision. I
therefore must accept that Paragraph 84 is intentional.
Nevertheless, I still find that the Applicants’ argument is flawed’.
My misgiving about the Applicants’ understanding of our decision
in Law Association of Zambia v Attorney General® draws on the

mechanics of adjudicating.
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131(2) The office of Member of Parliament, holding a constituency-
based seat becomes vacant if the member-

(a) resigns by notice in writing to the Speaker;

(b) becomes disqualified for election in accordance with Article 129;
{c) acts contrary to a prescribed code of conduct;

(d) resigns from the political party which sponsored the member for
election to the National Assembly;

(e) is expelled from the political party which sponsored the member
for election to the National Assembly;

(f) ceases to be a citizen;

(g) having been elected to the National assembly, as an independent
candidate, joins a political party;

(h) is disqualified as a result of a decision of the Constitutional

Court; or

(i) dies

(3) The office of a Member of Parliament selected from a party list

becomes vacant if the member;

(a) resigns by notice, in writing, to the Speaker;

(b) is expelled from the political party that has been allocated that
seat;

(c) is disqualified under Article 129;

{d) acts contrary to a prescribed code of conduct;

(e) ceases to be a citizen;

(f) dies.

(4) A person who causes a vacancy in the National Assembly due to

the reasons specified under clause 2(a), (b}, {c), (d), (g) and (h) shall

not during the term of that Parliame~*

(a) be_eligible to contest an election

(b) hold public office

(5) A political party that causes a vacancy in the National Assembly

by expelling the member of Parliament from the political party or

allows an independent member - ™--liament to join the political

party shall not during the term of that Parliament, take part in a

by-election.femphasis added)

[145] The Constitution of Zambia (Amendment) Act No.2 of 2016 is
drawn from the Final TCDZC Report. Although it did away with the

Mixed Member Representation system and replaced it with the First
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