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The Grand Norm:

(i) The Constitution, Chapter 1 of the Laws of Zambia in articles 52(4),
70(1) and (2), 73(1), 70(1) and 121,

Primary Legislation:

(iiy  The Elcctoral Process Act No. 35 of 2016 in sections 81, 82, 83, 84,
87, 89(1)(e), 96(1), 97, 98, 99, 1C0{3), 106(1) and 109;

(iiif The Constituency Development tund Act No. 11 of 2018 in section
15(3) and 21{1);

Subsidiary Legisiation:

(iv) The Electoral Process (General) Regulations S. I. No. 63 of 2015 in
regulation 49 {2);

Case Law:

(v) Nkandu Luo & ECZ v Doreen Sefuke Mwamba & AG - Selected
Judgment No. 51 of 2018 at p. J50-51;



In Re Clare, Eastern Division Case (1892) 4 O'M & H 162 at 164;
Morgan & Ors. v Simpson & Anr. (1974) 3 Al ER 722 at 731 from line
h;

Sibongile Mwamba v Kelvin M. Sampa & Anr. Vol 3 (2007) ZR 284 at
316 -317

Galaunia Farms Limited v National Milling Company Limited {2004)
ZR1 at pages 9-10;

Muwalimu Simfukwe v Evaristo David Kasunga - Appeal No. 50 of
2013;

Abiud Kawangu v Eljjah Muchima - Appeal No. 8 of 2017
(2016/CC/A039);

Richwell Siamunene v Sialuhalo Gift Vol. 3 {2017) ZR 335 at 354,
Match Corporation Limited v Development Bank of Zambia & Anr
(1999) ZR 18 at p.23 lines 23 to 30;

Undi Phiri v BOZ {2007) ZR 186 at 195;

Bizwayo Newton Nkunika v Lawrence Nyirenda & ECZ -
2019/CCZ/005 at page J75-J76;

Afrope Zambia Limited v Anthony Chate & Ors - Appeal No. 160/2013
at p. J16; and

Authoritative Texts:

(xvii) Halsbury’s Laws of England 5% Edition (2013) Volume 38A

(Elections and Referendums), lexis Nexis: London at p. 176,
footnote 4.

1. INTRODUCTION AND BACKGROUND

1.1 The governance system in Zambia is such that two out of the three

primary organs derive their mandate directly from the citizenry

through periodic elections.

1.2 The two said organs are: (i} the Executive for election of g

Republican President as its head and also for election of local
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1.3

1.4

1.5

1.6

1.7

government office bearers; and (ii) the Legislature for election of

members of Parliament (“MP”).

The matter before Court relates to an election held on 12t August
2021 for legislative office whereby the Petitioner and First
Respondent were among contestants for the seat of MP for
Kwacha constituency in Kitwe district, Copperbelt province. The
two were sponsored by the United Party for National Development
(“UPND”) and the Patriotic Front party {(“PF”), respectively.

The First Respondent emerged victorious in the election and
aggrieved by that, the Petitioner escalated the contest to this third
organ of the governance system seeking annulment of the
election.

The Petitioner also sued the Second Respondent (“ECZ”) as the
statutory body that conducted the election as méﬁdated.

In his petition filed on 26th August 2021, the Petitioner alleged in
the main that the election was tainted with violence, malpractices
and procedural flaws. The Petitioner also challenged the
qualifications of the First Respondent for the elective office.

In his answer filed on 13t September 2021, the First Respondent

denied any wrongdoing and counter alleged that there was
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1.8

1.9

1.10

2.1

adherence to the law governing both the elections and the
preceding campaigns.

The Second Respondent did not file any pleading in reaction to
the petition.

The pleadings were completed with the filing of a reply by the
Petitioner on 18th September 2021 and amended by Order of this
Court of even date. The final say of the Petitioner therein
reiterated the grievances in the petition.

I heard the petition in Kitwe district from 16th September 2021 to
24t September 2021 and this is the reserved judgment, divided
into 6 parts:

{ij  introduction and background (above);
(ii) summary of the material facts;

(iii) summary of the evidence;

iv)] outline of the relevant law;

{v] analysis and findings; and

(vi) conclusion and orders.

SUMMARY OF MATERIAL FACTS PLEADED
The Petitioner has alleged that his quest for elective office was

hindered by the First Respondent and his agents who included

the Zambia Police.
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2.3

2.4

2.5

2.6

2.7

The Petitioner has alleged that the said hindrances ranged from

violent assaults inflicted on his supporters to removal of the

Petitioner’s campaign materials thereby reducing his visibility.

He has pleaded that he was also prevented by the Zambia Police

from doing door to door campaigns.

It is pleaded by the Petitioner that the First Respondent by

contrast was allowed to campaign freely. o

The Petitioner has also alleged that the First Respondent

employed a number of other malpractices during campaigns

which included:

i) undertaking three construction developmental projects in the
Constituency; and

ii) distriblltion of money and mealie meal to the constituents.

The Petitioner complained that the said acts amounted to vote

buying and inducement of the electorate.

The Petitioner has also alleged that after voting, the electoral

process was mismanaged by the ECZ with various irregularities

which included:

i) discrepancies between votes recorded at the totalling centre

and those declared /published in the Gen 20 forms; and



2.8

2.9

2.10

2.11

ii}j some Gen 20 forms had key particulars missing such as
presiding officer, polling station and constituency name such
that they could not be said to be from polling stations in
Kwacha Constituency.

The Petitioner has also alleged that the First Respondent was not

qualified to be elected as he did not possess a Gradc 12 certificate.

The Petitioner has concluded that the election of the First

Respondent as MP was not free and fair. He has consequently

prayed for it to be declared a nullity with costs.

The counter pleading by the First Respondent denies that there

was any violence and vote buying tactics by the First Respondent

or his agents and sponsoring party (PF) or removal of the

Petitioner;s campaign rﬁaterials.

The First Respondent has denied that 2 of the 3 developmental

projects were done by him. He has counter alleged that they were

undertaken by the Constituency Development Committee,
supervised by the Kitwe City Council and ﬁnénced from the

Constituency Development Fund(*CDF”). The First Respondent

has also alleged that the projects began before the campaign

period.
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2.12 The First Respondent has however admitted undertaking one of
the projects complained of namely a bridge at Bulangililo Market.
The First Respondent alleges that he constructed it.from his
personal resources before the campaign period and before
dissolution of the National Assembly ahead of the elections.

2.13 The First Respondent denies that he was not qualified for election
and counter alleges that the Second Respondent accepted his

nomination as a candidate.

2.14 The First Respondent has pleaded that he had no control or
authority over the work of the Second Respondent in managing
the electoral process. He has also added that it was incumbent on
the Petitiéner to have polling agents who should have objected to
any anomalies in the work of the Second Respondent.

2.15 As stated earlier, the Second Respondent did not file any pleading
and opted instead to present evidence on the specific allegations

levelled against it by the Petitioner.

3. SUMMARY OF EVIDENCE

3.1 PW1 was the Petitioner who testified in chief that he was a 56

year old resident of Riverside in Kitwe district. He contested in the
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3.2

3.3

3.4

3.5

3.6

3.7

general elections as the candidate sponsored by UPND for the
Kwacha constituency parliamentary seat.

Other contestants included the First Respondent under the ticket

of the PF as his main competitor.

It was his testimony that he filed his nomination on 17% May 2021
and that the campaign period that followed lasted up to 11th
August 2021 at 18:00 hours.

The Petitioner complained that his campaign was hindered from
the very first day by the actions of the First Respondent up to the
end of the campaign period.

He lamented about violence at the hands of the agents of the First
Respondent and also threats; intimidation and mockery.

The Petitioner complained that he was not free to go out and
campaign for fear of being attacked and maimed.

One of the incidents of violence in the campaign period was when
he sent his agents Beatrice Bwalya, Joseph Mulenga and Mailesi
to go and put-up posters along Jambo Drive in Riverside Kitwe.
The 3 came to his home with physical injuries and narrated how
they were attacked during execution of their assignment. The

incident was reported to the Police in the area.
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3.9

3.10

3.11

3.12

He also complained about an incident where he and a Grace
Sampa Malunga who was the UPND Kitwe Mayoral candidate were
doing door to door campaigns in Musonda Compound
accompanied by his 3 bodyguards. One of his bodyguards
Geoffrey received a telephone call tip off that the Police were on
their way to arrest the Petitioner for no reason.

It was his testimony that him and his entourage sought refuge in
a well wisher’s house and heard a lot of fqotsteps, only leaving
after 30 minutes when the footsteps stopped.“ |

'I'he Petitioncr also complained that the Police would often call him
to the Riverside station to answer to charges which he had no
knowledge of.

It was the Petitioner’s testimony that even his visibility as a
candidate was hindered as whenever he would send agents to put
up posters on the street poles and buildings, they would be
removed the next day by agents of the First Respondent. Even a
billboard of the UPND presidential candidate was removed in town
centre.

He testified that by contrast the First Respondent was allowed to

freely campaign with posters and materials all over Kwacha

Constituency.
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3.13 The First Respondent also had free access to all other campaign
activities including roadshows and two rallies namely at Chanda
na mine grounds and Chantete.

3.14 It was hié testimony that the First Respondent also used CDF
facilities to undertake development projects in the constituency
after the dissolution of Parliament in May 2021.

3.15 The Petitioner confirmed that the First Respondent was behind

the projects when he inquired from the Civic Centre.

3.16 The projects included:
() construction of a maternity ward at IDECO clinic in
Musonda Ward, evidenced by the pictures exhibited as
“CAMS” in his affidavit in reply;
(i) construction of an ablution block at Kwacha East market in
June 2021 as evidenced by “CAM6”, first three pictures in
his affidavit verifying facts of petition;

(iii) construction of a market shelter and stalls as seen in the

ey
id

next four pictures in the same affidavit; and
{iv) construction of a bridge as shown by the last three pictures
in his same affidavit. | |
3.17 According to the Petitioner, the said activities affected the election

results as a lot of people who saw the construction were swayed
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3.18

3.19

3.20

3.21

3.22

3.23

not to vote for him but for the First Respondent who they thought
would bring development.

The Petitioner also testified that the First Respondent engaged in
vote buying by distribution of money in the constituency.

He personally perceived two incidents firstly at Musonda Market
in Riverside where he saw people queueing up for the First
Respondent, who he saw stretching out his hand at every market
stall visited. The Petitioner was prevented from taking a picture
by security personnel in the area.

The second incident he perceived was at Ipusukilo market where
he noticed a multitude of people gathered around the First
Respondent. Upon inquiry he was told the First Respondent was
handing out money.

The Petitioner complained that the tactics of the First Respondent
earned him the nickname “Bonanza” and that it was unfair as
voters were induced through the bribes to vote for the First
Respondent.

It was the Petitioner’s conclusion that the campéigrﬁ was for the
said reasons not free and fair.

The Petitioner also faulted the electoral process after close of

voting and testified that the first of the Gen 20a forms exhibited



3.24

3.25

3.26

as ‘CAM1’ in his affidavit verifying facts had a breakdown of votes
which when added would give 303 not the total of 312 endorsed
thereon.

He pointed out that his polling agents were not allowed into the
polling stations to witness the counting and endorse the ECZ Gen
20 forms.

He referred the Court to the exhibits collectively produced as
“CAM1” in the affidavit verifying facts, many of which he said did
not have the signatures of his polling agents on account of them
being kept out of polling stations.

He also complained that some of the Gen 20 forms did not have
the name of the Constituency written, others did not have the
name of t“he presiding officer while others had errors on the total
votes recorded.

The Petitioner concluded his evidence in chief by stating that the
high levels of violence and electoral malpracti(;es complained of
influenced the voting patterns. The intimidation ‘t‘I;lat he suffered
from the police prevented him from campaigning freely. He closed
by stating that the election was not free and fair and he prayed

for this court to declare the results a nullity.
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3.28 The Petitioner was cross examined firstly by Mr. Mumba,

Counsel for the First Respondent during which he testified:

(1)

(i)

(i)

(iv)

the Second Respondent accepted his nomination as a
candidate for Kwacha Constituency and so did they for
three other candidates who inciuded the First
Respondent;

if a candidate’s nomination is accepted then it means
they are qualified for election;

3 of his agents were beaten at VML and it affected the
outcome of the election, however, resulj:s from the polling
stations in the area namely CBU1,2 and 3 show that he
(the Petitioner) emerged victorious there over the First
Respondent;

the said results appear in exhibit CAM2, page 4 of 5 in
the affidavit verifying facts;

there was also violence against Pastor Kapijimpanga and
Bertha who were beaten up in Riverside along Jambo
Drive;

the Petitioner knew that it was within his rights to report

to ECZ about incidents of violence which hindered his
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(vii)

(viii)

(ix)

campaign but he did not do so as he had no confidence
in the ECZ doing something about it;

he was not aware of campaigns being suspended in some
parts of Zambia because of violence but could confirm
that ECZ did not suspend campaigns in Kwacha
Constituency.

he did not manage to campaign from first day of
campaign period to the end but only halfway;

the total number of votes cast in the first Gen 20 form
exhibited “CAM1” in his affidavit vérifiéng facts is 303
instead of the 312 written on the form;

the Gen 20 forms that say Valley View 1,2 and 3 were not
signed by polling agents but the results in “CAM 2” were
all in his favour as victorious at those polling stations and
he did not know if the failure to sign affected the outcome
of the election;

tﬁe electoral process is managed by the Second
Respondent through its officers but he does not know if
the acts complained of against Second Respondent were

done with the knowledge, approval or consent of the First

Respondent;
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(xii)

(xiii)

(xiv)

(xvi)

he was prevented from campaigning in many ways which
included the Police who were however not the campaign
manager or agent of the First Respondent;

Zambia Police like the Second Respondent had the
obligation to ensure that the electoral process was done
in a free environment;

He had issues with both Zambia Policc and the First
Respondent;

On 6t July 2021 he witnessed the Fifs’r Respondent
making gestures at each market stall at Ipusukilo of
stretching out his hand. The Petitioner was in his car at
an elevated position on a nearby bridge. He did not go to
verify what it is that the First Respondent was giving as
he feared for his safety due to the First Respondent’s
security personnel thus, he asked someone who was
tﬁere to verify and they did that it was money being given;
the Petitioner stated that he believed the person because
the person was physically there but he conceded that

there is a possibility that what he was told was not

correct;
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(xvii)

he also conceded that buying and selling characterizes

the trading at markets;

(xviii) he did not know that the 3 development projects

(xix)

(xxi)

(xxi)

complained of were initiated by the Constituency
Development Committee, supervised by Kitwe City
Council;

the information which he had was that the projects were
done by the First Respondent and he got the information
from the Town Clerk’s office through someone who had
been sent to do inquiries while he waited in the car on
account of status;

campaign period began soon after nominations on 17th
May 2021;

despite seeing the document at p.1 of First Respondent’s
bundle titled “Tender for Construction of a Maternity
Ward at Ipusukilo Clinic with effective date of 5th May
2021 and forecasted completion of 28th August 2021, the
Petitioner still maintained that the project was initiated
during campaign period;

he saw the last page of the same document which showed

that the Kitwe Town Clerk signed on behalf of employer
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and maintained that the Town Clerk did so as an agent
of the First Respondent with the knowledge, consent and
approval of the First Respondent as Member of
Parliament who works with the Town Clerk over CDF;
(xxiii)he knows the EPA and Electoral Code of Conduct and

also the process of initiating a project namely:

a) sitting MP requisitions for a project;

| b) CDF committee meets;
c) full Council sits to approve; and
d) Ministry of Local Government and Housing
approves too.

and that notwithstanding maintained that the Council

was an agent of the First Respondent in the projects;

{(xxiv) hé knew that CDF sits with the Council account but
denied that the ‘'own Clerk was controlling authority;

{(xxv) he read out the second contract in the First Respondent’s
bundle of documents which had a commencement date
of 23 April 2021 for an ablution block and shelter at
Kwacha market with Council and a contract as parties

but he still maintained that the works were done by the
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First Respondent and that they were done partly in the
campaign period;

(xxvi) Lubwa Ward is in Nkana East and there is a Police post
called Esther Lungu but the Petitioner does not know
whether it was built by First Respondent with his
personal funds;

{xxvii) the Petitioner did however emerge victorious over First
R;:spondent at Lubwa Ward as evidenced from the results
exhibited in “CAM2” of the affidavit verifying facts under

the entries for the following polling stations at p. 4 of 5

and S of 5;
a) Matete 1 ¢} Malaiti 1
b) Matete 2 d) Kabala 1

{(xxviii) he has lived in Kwacha Constituency for a long time but
was working out of town in 2019 so was not aware of a
by-election there in that year;

(xxix) he was not aware that 5 members of the same family died

in a car crash; and

(xxx) he referred to the First Respondent as “Bonanza” but did

not know that the name came from the First

Respondent’s charitable works in the Lubwa ward.
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3.29

The Petitioner was also cross examined by Mr. Imonda,

Counsel for the Second Respondent and testified that:

(i he complained that a number of Gen 20 forms amongst the
batch produced as “CAM 1”7 were not signed by UPND
agents as they were chased;

(ii) he would get comfort from a document that was signed by
a U‘PND agent;

(iii) the declaration of the results of the Poll produced by him
as “CAM3” showed total votes for each candidate in the
Kwacha Constituency election and it was signed by a UPND
agent but not by PF, NDC and SP candidates;

(iv) he does not know why the agents of the other parties did
not sign “CAM 3%;

(v) the 5th Gen 20 form under exhibit “CAM 1” was only signed
by UPND on the party side but the Petitioner does not know
whether the others did not sign because they were chased;

(vi) the 14t Gen 20 form under exhibit “CAM 1” for Valley View
SEC-01 shows that no agent for any party signed but the
Petitioner as UPND candidate still got the highest votes;

(viijin paragraph 7 a of his petition, he complained about 1183

votes not being recorded at the totaling centre;
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(viii) the normal sequence of events in an election is —
a) registered voters vote;
b) counting is done after end of voting period; -
c) the count takes place at each polling station;
d) the votes of each candidate are recorded in Gen 20a
| form;
€) the Gen 20 a form is taken to the totaling centre;
f) the votes from each polling station are recorded in a
document called record of proceedings; and
g) there is then a declaration of the reéﬁits of the poll.

(ix) according to paragraph 3 of his petition, Kwacha
Constituency has 91 polling stations and this tallies with
the record of proceedings exhibited by the Petitioner as
“CAM 27;

(x) he agreed that exhibit “CAM 2” shows that the votes from
all 91 polling stations were recorded;

(xi) the‘totals of 17,065 votes for him and 25, 979 votes for the
First Respondent as shown on “CAM 2” at p. 5 of 5 tally
with those on the declaration of results;

(xii) even if the Court agreed with him that 1183 votes were not

recorded in his favour and were to add them to his total he
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3.30

3.31

3.32

3.33

still would not have emerged as candidate with the highest
votes; and
(xiii)looking at the complaint in 7(c) of his petition, he would not
know if having incomplete ECZ documents would affect all
candidates not just him.
The Petitioner was re-examined by Mr. Kasaji and testified
that if a candidate presents documents to the returning officer
which are verified and in conformance with the requirements
of the electoral process then the candidate is duly nominated

to contest for election.

It was his testimony that his campaigns were made an
impossibility because of the violence and intimidation from the
Police and agents of the First Respondent. As a result, he could
not campaign daily but only a few hours in a week.

He testified that the First Respondent at the time had influence
over the Police and could command them to displace the
Petitioner as they did when he attempted to campaign.

The violence at VML affected the election as When the two ladies

and one gentleman were beaten, it sent shockwaves into his



3.34

3.35

3.36

3.37

campaign team and followers who abandoned their activities
for fear of losing their lives.

He was left to plead with people throughout the constituency
to be courageous enough to continue with campaigns.

He did not report the violence on Pastor Kapijimpanga to ECZ
as he did not believe/or have confidence that any action would
be taken as most of the institutions tasked with managing
elections used to ignore or fail to act on complaints from
opposition parties.

The Petitioner testified in re-examination that Kitwe City
Council was the agent of the First Respondent over the projects
complained of as the Member of Parliament initiates projects
and makes recommendations to the Council which comes up
with a tender process. The Council thereafter signs tender and
procurement documents not the MP. The CDF is channeled
through the Council but the Town Clerk is not the controlling
officer but simply a managing agent of GRZ and the MP.

The second contract in the First Respondent’s bundle was
initiated partly during campaign period as it has a second date
of 24t May 2021 on it which was after start of campaigns

following the nomination of 17th May 2021.
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3.39

3.40

PW2 was Webster Chimfwembe, a 68 year old resident of

Kwacha East in Kitwe. He testified in chief that he

personally saw the initiation of three development projects in

Kwacha Constituency as follows-

(i painting and construction of trading stalls at Kwacha East
Market (which he identified in the pictures exhibited as
“CAM 5,6 and 7” in the Petitioner’s affidavit in reply;

(ii) construction of an ablution block at the same Kwacha East
Market (which he identified in the pictures exhibited as
“CAM 8,9 and 10” of the same affidavit;

(iii) construction of a maternity wing at Ipusukilo Clinic; and

(iv) construction of a bridge (which he identified in the pictures
exhibited as “CAM 11 and 12” in the said affidavit).

PW2 aiso testified that in July 2021 the First Respondent came
with a lot of cadres to officiate at the opening of the bridge
which was located about 5 metres away from PW2’s garden. It
was his testimony that he heard the First Respondent remark
at the sight of a poster of the Petitioner that the Petitioner was
too small to contest with him as he was “Bonanza”.

It was his testimony in chief that on 6th July 2021 at about 15

hours he saw a motorcade of 4 land cruisers branded with PF
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3.42

3.43

signage arrive at Ipusukilo market at the chicken stalls which
was near were he was buying talk time. He heard the women
chicken vendors screaming that “Bonanza” had come. PW2
testified that he saw the First Respondent came out of one of
the vehicles and began to hand out money to the vendors. One
of the ladies eventually counted the money amounting to
K1 5,000.

It was PW2’s further testimony that from there the First
Respondent went to Kapoto Market where he also distributed
money. It was also his testimony that he was a registered voter
at Mutupwa polling station in Kwacha Constituency.

PW2 also testified in chief that in August 2021 he went to Kitwe
City Council with the Petitioner who stayed in the car while he
(PW2) went to the Town Clerk’s office where he inquired and
was advised that the First Respondent was responsible for the
developmental projects seen in Kwacha Constituency during
campaigns.

PW2 was cross examined by Mr. Mumba, Counsel for the First
Respondent and testified that-

(i) he did not belong to any political party and just asked for a

lift from the Petitioner when they went to the Council;
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(i) he then changed his statement to that he did not ask for a
lift but was just standing at the roadside when the
Petitioner picked him to go to the Council;

(ili) he does not know who constructed the bridge and only saw
the First Respondent commissioning it;

(iv) he was interested in verifying the projects because he lived
in Kwacha Constituency;

(v) the K15,000 given out at Ipusukilo Market was in K50
notes;

(vi) the First Respondent was accompanied by a Mr. Kalonga
who lends people money and it is he who was pointing out
to the First Respondent who to give money when they
moved to Kapotwe Market;

(viijhe identified the picture of the maternity ward at Ipusukilo
clinic but did not take the picture and did not know the
date construction started;

{(vilijhe also does not know the date when the construction at
Kwacha East Market started or whether it started in 2021;

(ix) he had lived in Kwacha Constituency for 30 years;
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3.45

3.46

3.47

(x) he did not know which was the nearest polling station to
Kwacha East Market and did not know if the construction
project there affected the results of the election;

(xi) all the developmental projects spoken of were good for the
residents;

(xii) he agreed that even if there is an election Government does
not stop working.

PW2 was not cross examined by Counsel for the Second
Respondent.

When re-examined, PW2 clarified that the issue was the
timing | of the projects which came after dissolution of
Parliament and start of campaign period instead of between
2016-2021.

PW3 was Mailesi Chibwe, a 24 year old resident of
Riverside, Kitwe. She testified in chief thal she was a
student and a registered voter at Bumi Polling Station in
Kwacha Constituency.

It was her testimony that on 31st May 2021 she went on an
assignment by the Petitioner to put up UPND flags and

campaign materials in Kwacha Constituency. She was for that



3.48

3.49

3.50

3.51

purpose part of and with a team of 7 people who included
Prisca, Beatrice, Justin, Kelvin, Banda and Makaveli.

PW3 testified that they began in Musonda Compound and
progressed to VML in Riverside, where they continued to put
up UPND campaign materials. They then began to head
towards CBU and then two Hummer vehicles appeared on the
scene. The persons in the vehicles questioned PW3 and her
team about why they were removing campaign materials for
their Boss. The said persons began to throw bottles at PW3 and
her team and hurle insults at them.

PW3 ran away but was captured by the persons near the
mobile money booths in the area.

It was her testimony that whilst captive, she was beaten with
a short baton and stones causing her to ble‘ed'. She was taken
to a tree at VML, beaten and insulted by them. They also took
her Wié and phone and made to climb a tree.

It was her testimony that she saw one of her team members in
the tree too and queried why they were campaigning for the
Petitioner who has done nothing in the area unlike the First

Respondent and President Lungu who had built the road that

they were walking on.
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3.53

3.54

3.55

3.56

3.57

3.58

-It was her testimony that the attackers removed the campaign
materials that PW3 and team had displayed and instructed
PW3 and her team member to get down from the tree

The assailants ordered the duo to take off their UPND
campaign t-shirts which they did, remaining in their bras.
PW3 and her team member were then made to wear PF t-shirts
and ordered to vote for all PF candidates from Presidential level
down to Councilor and threatened that if they did not do so
they wguld die.

It was i’WB’s testimony that the assailants ordered the two of
them to tell their parents to do the same.

The assailants also threatened that if they found her
campaigning agéin, she would die.

It was her testimony that the assailants also; .threatened to kill
anyone who would record the incident.

PW3 testified that after the incident she sought medical
attention at Kitwe Central Hospital for the injuries and that the
medical report appears as “CAM 15” in the Petitioner’s affidavit
in reply. She still has a scar on the head and hearing problem

in the right ear as a result of the incident.
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3.59 She also said there was a video circulating on Facebook of the
Hummers giving chase and of her being beaten and taken by
two of the attackers. She identified the video as exhibit “CAM
13” in the affidavit in reply.

3.60 PW3 testified that after the incident she stopped moving
around to campaign due to the threats and that she also voted
for the PF candidates on election day as she was scared.

3.61 When cross examined by Mr. Mumba, Counsel for the First
Respondent, PW3 testified that -

i) she was attacked at VML in Riverside;

ii) she did not know the owners of the Hummer vehicles;

iii) the attackers were PF cadres accordmg to her because
they said they had been sent by their Boss;

iv) she gleaned from the petition that there were 4
parliamentary candidates in the area but denied that the
attackers could have come from anyone of the 4;

v) the nearest polling station from where the incident
happened was at CBU;

vi) she read out exhibit “CAM 2” at p. 4 of 5 in the affidavit

verifying facts which showed the following votes:
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a) CBU1: Petitioner has 376 while the First

Respondent had 215;

b) CBU2: Petitioner had 410 while the First

Respondent had 180; and
¢) CBU 3: Petitioner had 382 while the First
Respondent had 201;
vii) despite seeing the said results she was not sure who
had won at CBU polling station.
PW3 was not cross examined by the Second Respondent’s
Counsel
When re-examined by Mr. Kasaji, she testified that the
persons who attacked her and the team were wearing PF
regalia.
PW4 was Beatrice Bwale, a 25 year old resident of Riverside,
Kitwe. It was her testimony in chief that she was a registered
voter at Bumi Polling Station in Kwacha constituency and was
part of the team with PW3 assigned to put up UPND campaign
materials on 31st May 2021.
Her téstimony echoed that of PW3 adding that when

questioned why they were removing PF posters one of PW3 and
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PW4’s drivers informed the attackers that they were not
removing them but only putting up UPND campaign materials.
PW4 also added that she knew that the attackers were PF
cadres because they wore PF t-shirts and referred to the First
Respondent by name as their boss. She also added t.hat the
cadres were about 30 in number.

It was her evidence in chief that just like PW3 she was beaten,
made to remove her UPND t-shirt and made to wear a PF t-
shirt. PW4 added that the attackers made her remove the
UPND campaign materials which she had stuék up.

PW4 testified that because of the death t-hfeats that she
received from the attackers, she stopped going around to
campaign out of fear and that on election day she voted for all
the PF candidates at the 3 levels as ordered by her attackers
who threatened to kill her if she did not do so.

PW4 said she received medical treatment for her injurics and
recognized her medical report as “CAM 16” in the Petitioner’s
affidavit in reply.

She also recognized herself in the video exhibited as “CAM 13”
in the affidavit in reply as the first woman captured and that

the second woman captured is PW3.
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3.71 When cross examined by Mr, Mumba Counsel for the First

Respondent, PW4 testified that -

(i) she did not know the owners of the Hummer vehicles
which were 3 in number;

(i) she also did not know the persons who came out of the
Hummers but knew that they were PF cadres as they
wore PF t-shirts and used the First Respondent’s name
as their boss and he is part of PF;

(iii) she nervously restated that the cadres were about 30

and looked away from Court with unconvincing
d.emeanour;

(iv) she watched the video of the incident and it showed that
only two people captured her and another two captured
PW3;

(v) she was an election agent for the PetitiQner;

{(vi) she did not know whether the attackers were registered

agents for the First Respondent;

(vii)she confirmed that she was threatened that if she did not
vote for the candidates as ordered by the attackers,
something bad would happen to her;

(viii)she did not make the decision to vote by herself;
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3.76

(ix) she voted at Bumi Polling Station on 12th August 2021
and was not accompanied by anyone in the voting booth;
(x) she knows about valley view in Riverside; and
(xi) exhibit “CAM ‘2” at p.4 of 5 in the Petitioner’s affidavit
verifying facts shows that the Petitioner scored higher
than anyone else including the First Respondent at Valley
View 1,2 and 3 polling stations.
PW4 was not cross examined by Counsel for the Second
Respondent.
When re-examined by Mr. Kasaji PW4 testified that she stated
that she did not make the decision to vote herself because she
got confused during cross examination.
PW 5 was Sandra Moonga a 40 year old resident of Kwacha
Constituency in Kitwe,
She testified in chief that she was a duly registered voter at
Kwacha School Polling Station.
It was her testimony that on 11th August 2021 she went to
Kwacha Market to collect money from a debtor. She was about
to leave the debtor’s shop when the debtor queried why she was

leaving when Mr. Bonanza was visiting the Market and would

be at her shop soon.
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PWS5 testified that upon her inquiry the debtor told her that
Bonanza was the First Respondent and shortly after, the First
Respondent entered the debtor’s shop and found the two of
them and two others.
PWS5 testified that the First Respondent greeted her and then
removed his hand from his pocket but kept the fist closed.
He put his hand in her right hand and said that the same way
he has shown his closed fist is the same way that she should
vote. She checked what he had put in her pah;l- and discovered
a K100 note.
PWS5 testified that the First Respondent did the same with the
other 3 people in the shop and then left.
It was her testimony that on election day she voted for PF since
she had been given money.
When cross examined by Mr. Mumba, Counsel for First
Respondent, PWS5 testified that -
(i she had gone to collect K50 from the debtor whose name
she did not know and whose shop did not have a name;
(ii) she denied that she was making up a story as she knew

the debtor;
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(iii} even the First Respondent would not know the names of
the shops and persons who he gave money;

(iv) she used to see the First Respondent on television but
met him on 11th August 2021 for the First time in person
and despite him wearing a mask, she knew it was him
because he introduced himself by name;

(v) the First Respondent was dressed in a black hat and
green hood and stayed in the shop for about 7 minutes
while some people remained outside;

(vi) she voted at Kwacha School on 12th August 2021 where
there were 3 polling stations; and

(viijjshe was not accompanied by the First Respondent nor
monitored by him in the booth and the choice on who to
vote for was hers and not the First Respondent’s.

PWS was not cross examined by the Second Respondent.
When re-examined, PW5 testified that the First Respondent
was giving money for people to vote for him and was not asking
for their names or names of their shops.

She clarified that it was the same in her business whereby if a
person wants money and they have been repaying well she

would not interrogate their name, shop and address.
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PW6 was Margret Mofya, a 28 year old resident of Chipata
Compound in Kwacha Constituency, Kitwe.

She testified in chief that she was a voter registered at
Musonda Ward at the Catholic place. She stated that on 21st
July 2021 at 12:30 hours, Mr. Katai who was the Musonda
Ward Councilor under PF came to her home and gave her and
another a total of K30, broken down as K10 and K20 notes.
According to PW6, Mr. Katai had also asked about their voters’
cards and NRCs and urged them to vote for PF.

PW®6 testified that on 11th August 2021 there was a meeting at
Zambia compound which she attended as part of groups of
many people lining up. It was attended by the First Respondent
and they were given K100 each and told to vote for PF on 12t
August 2021.

She closed off her testimony in chief by saying that on 12t
August 2021 she voted for the Firsl Respondent and President
Lungu.

When cross examined by Mr. Mumba Counsel for the First
Respoﬁdent, PW6 testified that-

{i} she was a resident of Chipata compound under Musonda

Ward;
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(i) according to her, Mr. Katai was representing himself when
he came to her home;
(i) as for the incident of 11th August 2021 where she was

given K100, the people were put in 8 groups of 24 people

each;

(iv) it took place at Zambia compound at about 16:30 hours;

(v) it was not a meeting for everyone but just for PF cadres;

(vijeven though she did not belong to any political party she
was at the meeting deemed to be a PF cadre; and

(viijshe did not know the duty of a cadre to their party nor the
duty of a candidate to their cadres.

PW6 was not cross examined by the Second Respondent.

When fe-examined, PW6 stated that Mr. Katai told her that he

was a Councilor.

PW7 was Mary Luwenda a 21 year old resident of Musonda

compound, Riverside Kitwe.

She testified in chief that on 20t May 2021, Mr. Katai, a ward

councilor for PF came to see her and her younger sister Racheal

Sakachima. He got details of their voters’ cards and NRCs and

gave them K30.
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PW7 testified that on 11th August 2021 the First Respondent
came to Zambia compound and was giving out money out of
which she received K100.

It was her testimony that she joined the moving crowd which
had a lot of people including PF cadres and that on the way the
First Respondent was giving out money.

She testified that the crowd moved on up to Kwacha after which
she left for home.

It was her testimony that she voted for the First Respondent on
12th August 2021 because he gave her money and emphasized
that she should not forget to vote for him.

When | cross examined by Mr. Mumba for the First
Respondent, PW7 had a very unimpressive demeanor and
could not face the court when answering.

She nonetheless testified that-

(i) Mr. Katai came to her place and found ﬁer with her sister
and said that when giving them money Mr. Katai said
that they should vote for the First Respondent and
should not forget him,;

(ii) she then said that Mr. Katai said that they should vote

for the First Respondent then she changed her testimony
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to that Mr. Katai said that they should vote for him and
the First Respondent;

(iii) she testified that the money that Mr. Katai gave was
from the First Respondent as she (PW7)} was there when
the money was being released, she then changed her

statement saying that she did not see the First

Respondent giving money to Mr. Katai;

(iv) she then testified that Mr. Katai came to her home on
20th July 2021 which is different from 20t May 2021
stated in her evidence in chief;

v) When questioned further about whether it was 20th May
2021 or 20tk July 2021 PW7 testified that it was the 20th
day of a month that she had forgotten;

(vi) she also stated that he came at 15 hours;

{(vii)as for the incident of 11th August 2021, she stated that
the crowd started off from Zambia compound at about 15
hours and arrived at Kwacha compound between 16-17
hours;

(viii)she had received money at Zambia compound and she

had received money at Kwacha compound too;
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(ix) she agreed that she was with the First Respondent
throughout campaigning for him with his foot soldiers
but denied that he was supposed to help them move from
one point to the other;

(x) she joined the crowd because of the money;

(xi) on 12t August 2021 she was not accompanied by the
First Respondent to vote, he was not there in the booth
and he did not monitor her choice of who to vote for;

{(xii) PW7 then testified in one breath | that the First
Respondent did not make the voting choices for her but
when questioned further as to who was in the booth, she
stated that it was the First Respondent; and

{xiii)She knew that Mr. Katai visited her home as an agent of
the First Respondent with the First Respondent’s consent
and approval but admitted that she did not witness the
First Respondent instructing Mr. Katai to visit her home
and solicit for her vote.

PW7 was not cross examined by the Second Respondent’s

Counsel.
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When re-examined, PW7 clarified that she had asked Mr.
Katai who sent him to her home and he stated that it was the
First Respondent.
PW8 was Brenda Chandwa, a 32 year old resident of Kwacha,
Kitwe.
It was her testimony in Chief that on 11t August 2021 at
about 15 hours she was on her way to Kwacha Market and saw
a crowd of people who informed her on inquiry that Mr.
Bonanza, the First Respondent was around.
She testified that she drew closer to the crowd and the First
Respondent grabbed her hand and gave her K100 urging her
not to forget who to vote for. She took the money and bought
relish before returning home.
It was her testimony that on 12t August 2021 she cast her vote
at Mt:;mtwa Polling Station and in favour of the First
Respondent because he gave her money and because of
hunger.
When cross examined by Mr. Mumba, Counsel for the First
Respondent, PW8 testified that —

() on 12t August 2021 she voted at Mtantwa School,

unaccompanied by anyone in the booth; and
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(ii) she was given ballot papers for election of President, MP,
Mayor and Councilor and there was no one who chose for
hér instead she exercised her freedom.

PWS8 was not cross examined by the Second Respondent’s

Counsel

When re-examined PW8 testified that she voted for the [irst
respondent because he gave her money, WhiCh was on her
mind as she was voting.

PW9 was Prosper Mutula, a 57 year old resident of Ipusukilo,
Kitwe.

It was his evidence in Chief that on 12t August 2021, he was
an election monitor on duty at Mukuba Polling Station under
the Zambia Education, Electoral Governance Initiative
(ZEEGI).

It was his testimony that in the morning of the said day he saw
people wearing PF regalia setting up a cooking camp complete
with food and alcohol. The persons were more than 30 in
number and were telling people to vote for PF and thereafter
visit the camp for food.

PW9 also testified that he heard that voters were also being

given money ranging from K50 to K 20.
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It was his evidence that the camp was about 90 metres away
from the polling station and that it was from morning up to 18
hours on 12th August 2021.

When cross examined by Mr. Mumba, Counsel for the First

Respondent PW9 testified that -

(i) on 12th August 2021 he was a monitor under ZEEGI and
that he monitored outside the polling station;

(ii) he agreed that as a monitor he had an obligation over the
conduct of the election and to the presiding officer of the
station;

(iii) he agreed that it was his duty to report to the presiding
officer about the cooking camp set up byla political party
but.did not know whether he also had to inform the district
electoral officer; and

{iv) he did not inform the district electoral officer about it.

PWO was not cross examined by the Second Respondent’s

Counsel.

PW9 was not re-examined by the Petitioner’s Counsel.

PW10 was Abineza Kaluba Chella, a 50 year old resident of

Ipusukilo in Kwacha constituency, Kitwe.
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R BT NP

It was his testimony in chief that he was previously the
Ipusukilo ward chairman under PF but after his suspension,
defected to UPND on 21st July 2021 accompanied by 300 other
defectors, welcomed at the UPND secretariat.

It was his testimony that he began campaigning for UPND on
25t July 2021 and that on 26t July 2021 three PF officials
came to his home to hurl verbal abuse that he had stolén from
PF and moved to UPND. The 3 were Alex Chembo, the
Constituency Chairman, Alice the Women’s secretary and
Beatrice Kanshamba.

He testified that the insults continued on 27th July 2021 but
fortified by a security team created by the First Respondent
clad in overalls, hats and boots.

According to PW10 even the Police appeared looking for him
but did not find him.

At night the security team returned to his home and broke
doors and windows. PW10’s wife is the one who saw them as
by that time PW10 and his two sons aged 17 and 21 years had
gone into hiding.

It was his evidence that the First Respondent had promised a

ransom of a house for anyone who would find PW10. For that
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reason, PW10 did not even vote despite phone calls from the

Petitioner for him to return and campaign.

It was his testimony that a lot of people wanted to follow him

to defect to UPND but they remained without guidance after he

went i;lto hiding and that they did not vote.

PW10 testified that he only returned from hiding on 17t

August 2021.

When cross examined by Mr. Mumba Counsel for the First

Respondent PW10 testified that —

(ij he was a UPND supportér would have' b;evr.lv happy if the
Petitioner had won the election;

(ii) he could not confirm that he defected to UPND because of
his suspension;

(iii) the Police were looking for him as if he had stolen but he
had not;

(iv) he and his sons who were with him in hiding did not vote
and he believed that his 300 supporters did not vote too as
they had no one to lead them;

(v) he did not know that voting is done alone without being

accompanied; and
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(vi) he was not at home the night of the attack but his wife and
children were and they woke up and saw it when it
happened at about 01:00 hours.

PW10 was not cross examined by the Second Respondent’s
Counsel.

When re-examined PW10 testified that when the Police went
to his home, he was not there but he saw them and they were
a lot. He got scared to return home and decided to go into
hiding.

PW11 was Joseph Lubilo, a 34 year old resident of Musonda
compound in Kitwe.

It was his evidence in chief that he worked as a monitor at
Bumi Polling Station on election day 12t August 2021 under
assignment from the Community Project and Human
Development from 06:00 hours.

He testified that Mr. Katai, a known Councilor candidate for PF
appeared at the Polling Station and his presence was queried
by PW11.

It was his evidence that Mr. Katai made a telephone call from
his mgobile saying “Bwana Joe send me somé people to deal

with a situation”. Eventually a brownish gold Landcruiser
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appeared which was well known as belonging to the First

Respondent with people who drive it as being usually found

with him. '

It was PW11’s testimony that the persons who emerged from

the vehicle looked agitated, pushed him around, insulted and

whisked him away from the polling station.

He testified that they told him that they were there because of

a call from Mr. Katai. PW11 stated that aftei' a struggle he

escaped from them and ran into a compound for refuge.

It was PW11’s testimony that whilst there a person advised him

to leave the scene as the vehicle was still nearby and Mr. Katai

had sent people to injure him.

According to PW11 he heeded the advice and fled the scene,

between 10:00 hours and 11:00 hours.

PwWill .was cross examined by Mr. Mumba Counsel for the

First Respondent and testified that-

(i) he was a monitor and was required to be neutral and
impartial;

(ii) he was monitoring the inside of Bumi Polling Station but

had leeway to monitor outside too;



3.140

3.141

3.142

(iii)

(vi)

he was registered with the Second Respondent as a
monitor and was told about the electoral code of conduct
and requirement for agents;

Mr. Katai and the First Respondent were different
persons and to his knowledge Mr. Katai was not the agent
of the First Respondent for the election;

The motor vehicle that he described belonged to the First
Respondent though he did not know its registration
number nor verify its ownership at RTSA; and

Bumi Polling Station is in Musonda ward and the incident
that he testified about is the one pleaded in paragraph

7(m) of the Petition.

PW11l was not cross examined by Counsel for the Second

Respondent.

When re-examined, PW11 testified that he maintained that

the vehicle belonged to the First Respondent as it was known

as such and he could even point it out if he saw it.

PW 12 was Geoffrey Chishala, a 28 year old resident of

Bulangililo, Kitwe.
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It was his testimony in chief that from May 2021 to August
2021 he worked for UPND as part of the security detail and
body guard for the Petitioner.

He testified that on 27t July 2021 he was part of the
Petitioner’s team on a door to door campaign in Ipusukilo ward
together with Grace Malunga Sampa (Mayoral candidate) and
Innocent Munjilo (Councilor candidate). Also present was Boyd
Banda who was PW12’s co-bodyguard for the Petitioner.

It was his testimony that Boyd Banda eventually left to seek
medical attention and that at about 10 hours, PW12 received
a strange call that they should abandon the c?:mpaign there as
someone had called the First Respondent éaying that UPND
were having a rally so more than 300 police officers were
headed their way.

It was PW12’s testimony that he did not act on the tip off and
then received a call from Boyd Banda telling him the same
thing but he did not believe it and did not infc’rfn the Petitioner.
PW12 testified that instead he went to the roadside to check
and saw a number of vehicles driving including one for Mr.
Kangombe which had his portrait in the front as a PF candidate

and a coffee vehicle in which PW 12 saw the First Respondent.
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PW12 said he also saw a lot of Police officers and he informed

the Petitioner and the delegation.

It was his testimony that they began to ran from one yard to

the next and the Mayoral candidate removed her UPND regalia

as they were being identified and tracked by it.

They sought refuge in a house about 30-40 minutes then PW12

called Boyd Banda who organized a different vchicle from the

one earlier used and that is how they fled the scene.

PW12 closed his evidence in chief by stating that from that day

they abandoned the door to door campaigns for fear of the

Petitioner getting captured. |

When cross examined by Mr. Mumba Counsel for the First

Respondent PW12 testified that-

(i) on 27t July 2021 he was on a campaign trail at Ipusukilo
ward with fellow UPND supporters;

{ii) when he got the phone call, he inquired about who the caller
was and she told him that it doesn’t matter;

(i} he identified Mr. Kangombe’s vehicle but did not know
whether he was an agent or campaign manager for the First

Respondent;
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(iv) the Police officers were in Police vehicles and PW12 did not
talk to them nor did they talk to him,;

(v) he did not know whether the Police who came on 27* July
2021 worked for the First Respondent or GRZ;

(vi) at present the Police work for GRZ not the First Respondent;

(vii)the First Respondent did not go to the hospital for his injury;
and

(viiijhe (PW12) would be happy if the Petitioner had won the

election.

3.153 PW12 was not cross examinsd by Counsel for the Second

Respondent.

3.154 When re-examined PW12 testified that during the election
the Police were not doing their job but working under the First
Respondent.

3.155 PW13 was Boyd Banda a 31 year old resident of Chipata

compound, Kitwe.

3.156 It was his testimony in chief that on 27t July 2021 he,
PW12, Grace Sampa Malunga and Innocent Munjile met the
Petitioner at his home and then set off for door to door

campaigns in Ipusukilo ward from about 10 hours.
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It was his testimony that he eventually developed a headache

and left the group for a nearby clinic.

PW13 testified that whilst enroute he got a strange call advising
him to leave Ipusukilo ward immediately. He then saw a group
of Police and hid from them.

It was PW13’s testimony that he called the strange number t0
inquire and was advised to hide the Petitioner, Mayor and
Councilor candidates as someone had called the First
Respondent saying that UPND were having a rally.

PW13 testified that he thereafter tried to call the Petitioner and
also PW12 but they did not pick. He only got through to
Norman, one of their other colleagues who he advised to move
the candidates to safety until he got there.

It was his testimony that when he reached Ipusukilo Police
Station, he saw a convoy of police vehicles and ran away from
them éfter which they gave chase but failed to catch him.
PW13 testified that he eventually got through to PW12 over the
telephone and also spoke to Norman again.

He closed his evidence in chief saying he organized a vehicle
from the Petitioner’s residence which vehicle was used to pick

the Petitioner and the Mayoral candidate and take them home.
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When cross examined by Mr. Mumba for the First

Respondent, PW13 testified that —

(i) on 27th July 2021 he went to Ipusukilo as a UPND supporter
to ask for votes and would have been very happy if all the

UPND candidates had won;

(i) since they lost, he was disappointed but he would not do
anything to get the elections nullified as he was just a
witness to testify about what happened; and

(iiif  he confirmed that he ran away from the Police without
communicating with them and believed that they were there
for the UPND team because they (Police) gave chase.

PW13 was not cross examined by the Second Respondent

Counsel.

When re-examined PW 13 testified that he léft for the clinic

midstream the door to door campaigns after which he got a call

that someone had called the First Respondent that UPND had

a rally in the area, which is why the police came.

PWi4 was Alice Bwalya Mulenga, a 47 year old resident of

Chipata compound.
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It was her testimony in chief that on 4t August 2021 she-
went to Chikwepe market at Chipata Compound to collect her
child’s uniform from a tailor and found people making noise.
She testified that it was pointed out to her that the person she
saw with the crowd was the First Respondent.

It was her testimony that the First Respondent eventually came

over and asked her about the uniform then he told her that the

same way she had done so, she should vote for him. He then
reached into his pocket and gave her K100 in two K50 notes.

PW14 closed her testimony in chief saying that she voted in

Kwacha ward at Country Side School Polling Station in favour

of the First Respondent and his presidential candidate since

she was given money. -

When cross examined by Mr. Mumba for the First

Respondent, PW14 testified that-

(i) the crowd of people that she saw had many people that she
could not count and it was moving to Chikwepe Market
while the tailoring shop that she was at is outside the
market;

(ii) the First Respondent was pointed out to her, by a person

she did not know, as the one wearing a khaki work suit;
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(ilijshe denied that the incident was a fabrication and stated
that she did not refuse the money because of hunger and
she used it to buy food for her children; "

(iv) she worked as a maid;

(v) she confirmed having voted on 12% August 2021
unaccompanied by anyone and that no one showed her who
to vote for but she knew she had been given money; and

(vi) She‘conﬁrmed that she made the voting choices herself.

PW14 was not cross examined by the Second Respondents

Counscl nor was she re-examined hy the Petifimmr’s Counsel.

PW 15 was Daniel Kajila a 33 year old resident of Bulangililo.

It was his evidence in chief that on a day.ir-l‘ -July 2021, he

left home and heard people shouting that Bonanza had come.

He saw people running to Bulangililo School and he joined

them and found them lining up to receive money from the First

Respondent.

It was his testimony that the crowd was more than a hundred

people and the gates of the school were eventually closed as

people were just flocking in.
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PW15 testified that when his turn arrived to receive money the
First Respondent gave him K40 broken down in K20 notes and
advised him not to forget to vote for him (First Respo"ndent).

It was PW15’s testimony that the First Respondent is well
known even amongst children in Kwacha Constituency and
that he (PW15) has grown up knowing the First Respondent.
PW15 testified that on another day in July 2021 hc hcard that
“Bonanza” was going round all the markets. PW15 thus set off
for Bulangililo Market at about 15 hours and found a lot of
people but no queue.

He testified that upon inquiry he was informed that they were
not giving money to everyone but traders. He was told this by
PF cadres who were with the First Respondent and clad in
party regalia.

PW15 testified that he thereafter left for home and when voting
day came, he cast in favour of PF and the First Respondent
since the latter had given them money.

When cross examined by Mr. Mumba, Counsel for the First

Respondent, PW15 testified that-



(i) he lived in Bulangililo, was registered as a voter at
Bulangililo but did not know how many polling stations were
there in the area;

(ii) he also confirmed that Bulangililo market is not a polling
station and that he did not know the number of registered
voters at Bulangililo polling station;

(iii) he also did not know whether all the registered voters were
present at Bulangililo School during the meeting nor did he
know who they voted for;

(iv)he was aware that some people from Bulangililo voted at
other stations;

(v) as for the incident at Bulangililo market in July 2021, he
met the First Respondent there but did not speak to him

only to the cadres who he could not identify;

(vi) he met the cadres for the first time that day and knew that
they were agents for the First Respondent;

(vii)on x}oting day, many people turned up at Bulangililo Polling

Station;

{viii)he went alone to vote and was unaccompanied even in the

booth as he chose who to vote for; and

J57



(ix) when he was in the Polling Station, he did not see anyone
being accompanied in the booth.
3.183 PW15 was not cross examined by Counsel for the Second
Respondent.
3.184 When re-examined, PWI15 testified that the cadres at
Bulangililo market were agents of the First Respondent as they
wore green work suits and boots.

3.185 The First Respondent, Joseph Malanji (RW 1) testified as

the first witness on his own behalf.

3.186 When examined in chief he testified that he was a 57 year old
resident of Roma in Lusaka, a businessman and politician by
occupation.

3.187 He testified that the allegations levelled against him of abuse
of his past office as MP for Kwacha Constituency were
misplaced as he was a law abiding citizen confined to behave

in accordance with his status as:

(i) a gazetted ambassador;
(i) immediate past foreign affairs Minister; and

(iii) immediate past president of the Africa Golf Federation.
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3.188 It was his testimony that he has done a lot for the residents of
Kwacha constituency from his personal resources over the

years including:

i) building schools, clinics, police stations complete with

brand new vehicles;

i) provision of a hearse and two 70 seater buses for use by
the public during funerals with drivers paid for by his
office;

iii) donations of money of about K60,000 to church

céhgregations that he visits for them to buy lunch for all
congregants;

iv) purchase of Rosa buses for all mother churches in the
constituency;

v) donating an S 350 Mercedes Benz to a parish priest; and

vi) provision of monetary grants to the marketeers in the

constituency which serve as a revolving fund without need

for them to borrow from multinational microfinance

companies,
3.189 It was his testimony in chief that his generosity stems from his
upbringing that he always helps out in the community when

he can as most of the times afford the extra expense.
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3.194

3.195

He testified that he was indeed referred to as “Bonanza” in the
community in appreciation of his generosity. He also stated
that he was the proud owner of two aircraft.

It was his testimony that he was a household name in the
constituency and so spent more time campaigning in other
parts of Zambia as he was confident of retaining his scat as
MP.

He said he visited the constituency not more than 10 times
during campaign period and did not see the need to even print
campaign poster but for his constituency official’s insistence.
As [or the development projects complained of by the
Petitioner, the First Respondent testified that he did not take
advantage of the CDF allocated to Kwacha Constituency to
campaign for himself after dissolution of Patliament.

It was his testimony that there is a committee for CDF which
is constituted every 5 years for a constituency and ratified by
the Ministry of Local Government. The committee has more
than 10 members who include council employees.

When there is an intended project, communication moves from
MP’s c;\fﬁce to the CDF committee which analyses them

including availability of resources.
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The CDF committee refers the project to the Council for onward
transmission to the Ministry. If approved by the Ministry, the
project will then be advertised for tender purposes either by the
Council or with consent of ZPPA depending on the value
threshold.

The Council acts as the agent of the Ministry and the projects
continuc with or without an MP as the ulti.maté aﬁthority is the
Ministry.

He testified that he could not stop projects which were not
under his authority.

It was his testimony that the clinic at Ipusukilo was
accordingly developed in that manner though the idea was
mooted 3 years ago but not implemented due to funding
constraints.

He testified that as for the Kwacha East Market stalls they were
built 3 years ago, but the Council Health department refused
to its opening without an ablution block which the council then
had to build.

It was his testimony that he did however build some of the

developments from his personal resources like the maternity
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ward at Bulangililo which construction works stopped during
campaign period and have not continued since.

He also built a small bridge at Bulangililo Market in April 2021
not during campaign period that it took him two weeks to do.
He denied having gone to commission the bridge as according
to him it was too small a project for a ribbon éutting event.

He denied having been involved in acts of violence in the
constituency saying that he told his supporters and agents to
avoid it as he was confident of victory and the violence would
dent his reputation.

The First Respondent’s demeanor was however unconvincing
on this point as he looked away from the Court as he testified.
With a éimilar unconvincing demeanor of facing away from the
Court, the First Respondent denied involvement in the VML
incident of 31st May 2021 and that he instructed the attackers
to do whal Lhey did. He stated that he was out of town on the
day in Chisamba, Chibombo then Itezhi-tezhi.

As for the incident of Police presence at Musonda Compound
in July 2021 and his alleged presence with Mr. Christopher
Kangombe, the First Respondent testified that he did not

instruct the Police to go there. He further stated that his
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relationship with the police was just like any citizen who called
on their services if aggrieved.

He also testified that he was not with Mr. Kangombe in Kwacha
Constituency as the latter was a new comer unlike him (First
Respondent) who was a seasoned politician such that any
political activity involving the two would have been in Mr.
Kangombe’s constituency for support not Kwacha
Constituency. Further that he was on the day out of town flying
from Ikelenge to Solwezi.

As for the alleged incident of 18th July 2021 at Kapoto Market,
the First Respondent confirmed that he was there on the day
but that he went to buy relish/chickens for his campaign foot
soldiers where he was told it was K100 per chicken. He wanted
150 chickens to be divided between the wards and
constituency office. The marketeers only had 47 chickens and
he told them to organize themselves to source t.he full number
of chickens required. He later also purchased fish, tomatoes

and charcoal also from the locals as he believed in community

pioneered development.
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It was his testimony that when other residents in the area
heard that he was around they started coming nearby as they
heard that he was buying food stuffs from the market.

He personally did the purchases because he did not want
excuses from his team over food for foot soldiers.

The First Respondent then lovked away from the Coutt with
unconvincing demeanour and added that he just waved at the
on lookers and denied having dished out money to them as
most people in the constituency already knew him.

As for the alleged incident of dishing out money at various
places 6n 11th August 2021, he landed at Parklands Sécondary

School on return from Chinsali at about 15:40 hours and

~ began a road show run covering the whole constituency. He

was just waving at people and reached the end of the
constituency 5 minutes before 18:00 hours/ éloée of campaign
period and he thanked his supporters and asked them to go
home and prepare for voting the next day.

He then looked away from the Court in an unconvincing
demeanor and added that he never went to any market on 11th
August 2021 as he only had 1 hour 50 minutes so looking at

the time and distance to be covered, it was not possible to go
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to the markets or shops during the roadshow. It would have

been chaotic to distribute money the day before voting and

impossible to repair.

It was the First Respondent’s testimony that he did not go to

Bulangililo School to dish out money as alleged or at all the

whole of the campaign period. He further testified that he last

had a gathering there 3 years ago before COVID pandemic,

complete with PA systems.

His demeanour was however unconvincing as he looked away

from the Court as he testified on the point.

Whilst maintaining the same unconvincing demeanour, the

First Respondent closed by stating that he was very careful in

the way he handled himself in the election and had to behave

in an exemplary manner befitting his status. -

The First Respondent was cross examined firstly by Mr. Z

Sinkala, Counsel for the Petitioner, during which he testified:

i) he attended Chililabombwe Secondary School from 1981-83
and obtained a Form 3 certificate;

ii) he also had a grade 12 certificate;

iii) he never spoke of the two certificates in his testimony in

chief;
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iv) he has not produced the two certificates before Court and
he agreed for that reason that the Court would not know for
sure that he actually had the two certificates;

v) he has not provided a list of his nominated agents but
disagreed that the Court would not be in a better position to
know whether the persons whom the Petitioner complained
of as violent were his agents;

vi) he insisted that he had denied in his évidégée in chief that
the perpetrators of the violence complained of were his
agents;

vii) he had told his agents not to beat their political opponents
inclﬁding the Petitioner;

viii) the said directive was to his agents and anyone with a
tangible connection to his campaign;

ix) he denied that he issued the directive because he knew that
they had the capacity to beat his political competitors;

x) he had not produced any documentary evidence to prove
that he was flying from Ikelenge to Solwezi on 24th July 2021
and that he was in Chinsali on 11th Au@ét 2021 and as a
result it was his word against that of the Petitioner’s

witnesses over his whereabouts on the two days;
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xi} he is a household name in Kwacha Constituency known by
the residents except new comers;

xii) he was seeing the Petitioner’s witnesses for the first time in
Court and has never had any altercation, argument or

difference with any of them,;

xiii) when asked a follow up question about whether for that
reason in (xii) the Petitioner’s witnesses ﬁad no reason to
give false testimony against him the First Respondent
paused looked down and answered “no” with unconvincing
demeanour;

xivihe admitted giving K15,000 to a marketeer chicken trader
and that he did not get any feCeipt for it despite not being
given the chickens there and then;

xv) he has no documentary evidence on record to show that the
K15,000 was actually given by him to the marketeer for
chickens;

xvi)he admitted that the second document in his bundle of
documents just had a cover page and signéture page which
weré independent documents which did not speak together

and that he did not produce the parts which deal with terms

and conditions;
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xvii)he however unconvincingly (looked away from Court) denied

that in the circumstances the Court was prevented from

knowing for sure the nature of the contract to which the

signatures relate;

xviii) he sits on the CDF committee as the MP and also sits in its

Xix)

xxi)

meetings;

when the CDF committee sits there are usually minutes
generated and signed off by the Chair and Secretary;

he has not produced minutes of the CDF meetings relating
to the projects, the subject of the petition, specifically
approving the market ablution block and the works at the
clinic at IDECO;

he has not produced any documentary records to prove

when he constructed the bridge from his personal

resources,

xxii) he has also not produced a copy of the letter he said he wrote

to Zambia Railways over the rail lines for the bridge; and

xxiiijhe did not publicly denounce the incidents of violence in

Kwacha Constituency nor issue a statement on them

whether in public, electronic, print media or his face book

account,



3.218 Under further cross examination, this time by Mr. Kasaji, Co-
Counsel for the Petitioner, the First Respondent testified that —

i) his nickname is Bonanza because of his philanthropic and
charitable works;

ii) he has not produced documentation ih Court showing that
he built the bridge from his own resources in April 2021,

iii} he has used the bridge numerous times and was there in
July 2021 when people were shouting “Mwalibomba”;

iv) he denied that it was correct for PW2 to state that he saw
him at the bridge with people in July;

v} he admitted visiting Kapoto market during campaign period
anci that he visited the chicken stands, gave them money
and left without collecting any chickens;

vi}) he admitted that it is correct that PW 2 saw him at the
market at the chicken stalls giving money but leaving
without the chickens and that the amount he gave was
K15,000;

vii) during campaigns he would go to Bulangililo market
which is a kilometre from Bulangililo Secondary School but

he never went to the school;
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viiijthe agreed bundle of documents filed on 23rd September

xi)

2021 at p. 3 shows that the school has 5 polling stations

under it and exhibit “CAM 27 in the affidavit verifying facts
shows that the First Respondent won at all the polling

stations there;

he was in Kwacha Constituency on 11t August 2021 on a
campaign roadshow from Mwaiseni via Chipata Compound
all the way up to Kwacha Compound;

he had many foot soldiers on the roadshow and did not
know all of them individually and could not deny PW6é’s
testimony that she was part of his crowd;

the police were an institution of Government and he was at

number 5 in the government hierarchy;

xii) his campaign team was on the ground campaigning for him

after 17th May 2021 up to 11th August 2021 even when he

was out of town;

xiiij on 31st May 2021 his team was on the ground

campaigning; and

xivihe was in Chisamba and Itezhi tezhi so he was not in a

position to dispute the VML incident since he wasn’t there.
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The First Respondent was not cross examined by Counsel

for the Second Respondent.

When re-examined by Mr. Mumba, the First Respondent
clarified that based on the pleadings there was no requirement
for him to produce his Grade 12 certificate or to state which
school he got it from,

He did not produce a list of his nominated agents as it was not
a prerequisite.

What he meant by telling his people not to beéf their opponents
was that they should not fight as it was not necessary.

He clarified that he did not produce receipts and other
documents to show his out of town presence as he only learnt
of their relevance whilst in Court.

One of the Petitioner’s witnesses Chella had an altercation with
his group so chances of him venting on the First Respondent
through false testimony were high.

He did not get receipts from the marketeers as they have a
constant relationship where he gets chickens from them

regularly for funerals.
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The terms and conditions of the contract in his bundle are not
before Court as the issue was to determine the names of the
vendor/buyer and the contractor.

As MP he sits on but does not chair CDF committee meetings.
The minutes relating to the projects complained of have not
been produced as what matters is who gives out the contraats
and who supervises, which is the sole responsibility of the
Ministry of Local Government through the Council.

He also clarified that he did not keep records over the bridge
because it was financed by him with no accountability to
anyone and also because he built it before campaign period. It
is the same reason why he did not produce the letter to Zambia
Railways.

He testified that there was no public forum available for him to
publicly denounce violence.

His nickname is Bonanza because of the charity works in the
constituency.

It is not correct what PW 2 said that the First Respondent went

to the bridge with people as there are always vendors there who

shout when he gets there.
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He has a permanent relationship with the Marketeers as he
deals with them every day that it is why he paid K15,000 and
left without the chickens.

There were a lot of people on the roadshow running with him
and some would join for only 500 metres and drop off so it was
not possible for him to master every individual who was on the
roadshow.

He clarified that he had not been to Bulangililo Secondary
School the whole campaign period but only to Bulangililo
Market which is within 1 kilometre away from the school. The
school is a polling station so the First Respondent avoided it.
RW2 was Brenda Kangwa a 50 year old resident of Ipuskukilo,
Kitwe.

She testified in chief that she was a marketeer who sold
chickens at Ipusukilo Market for a living.

It was her testimony that on 11th August 2021 the First
Respondent appeared at her stand in a motor vehicle and
inquired on the price of each chicken to Whi;th she advised
K100. The First Respondent told her he wanted 150 chickens

and asked her to calculate the price which she did and told him

it was K15,000.
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She testified that the First Respondent gave her K15,000 cash
and inquired whether her stock at the stand was enough to
meet his demand to which she advised that she had more
chickens at home to meet the shortfall.

RW2 stated that the First Respondent said he would send two
men to collect them and asked if she knew the two to which
she said she knew the one called Ernest.

RW2 closed her evidence in chief by stating that the First
Respondent ask her if the chickens would be ready by
tornorrow and if he could send Ernest and she agreed.

When cross examined by Mr, Sinkala for _fi:he Petitioner,
RW2 testified that —

(i) she received K15,000 from the First Respondent on 11th
August 2021 in exchange for 150 chickens to be supplied
by her;

(ii) she only had 85 chickens at the stand and many more at
home and she gave both the 85 and the balance to Ernest
the next day;

(iii) she agreed that if someone said or testified that she had

47 chickens at the stand when the First Respondent

came, they would not be telling the truth;
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(iv) there were 3 chicken traders at the market namely RW2,

Hellen Kangwa and Lane Phiri;

(v} she agreed that if someone testified that the K15,000 of
11th August 2021 was to be shared amongst them they
would be lying;

(vi) the First Respondent did not ask RW2 and the two
traders to supply the chickens but only RW2 alone and
it was around 14:00 — 15:00 hours;

(vii}she sold 150 chickens to the First Respondent only once
this year; and

(viii) the only people around who saw her receive the

K15,000 were her fellow two chicken traders.
When cross examined by the Second Respondent’s
Counsel, RW?2 testified that she received K15,000 from the
First Respondent as the price of the 150 chickens.
RW2 was not re-examined.
RW3 was Raja Mwewa Chiluba, a 58 year old resident of
Wusakile, Kitwe.
He testified in chief, that he did not know why he was before

Court as he was just called to attend by the First Respondent,
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It was his testimony that he was the head teacher at Bulangililo
Secondary School and that there was no campaign meeting

that took place at his School between 17 May 2021 and 11th

August 2021 for any political party.

He testified that he even has a log book at the school where any

such activities are noted.

It was his evidence that he knew the First Respondent and that
he never came to the school during the period.
Under cross cxamination by Mr. Sinkala, for the Petitioner,

RW3 testified that-

(i) he did not know why he had come to Court and was
called by the First Respondent;

(ii)  he has taught at Bulangililo Secondary School for 2
years 3 months and known the First Respondent
for the same duration,;

(iii) he has maintained a very healthy relationship with
the First Respondent as area MP and they had each
other’s telephone numbers to constantly be in

touch if need be;



(vi)

(vii)

(viii)

schools had been closed due to COVID 19 and exam
classes opened in July 2021 while non- exam
classes opened on 15t August 2021;

prior to that the school was closed for the whole of
June and part of July 2021,

the school was open by late July 2021 but he does
not know the exact date;

he has not told the Court where he was between
17th May 2021 to 11th August 2021;

there is an attendance register where it is recorded
when teachers and support staff report at the
school including during breaks;

the register was not before Court and it was
therefore difficult to tell which wprker or teacher
was present at school during the period 17th May
2021 to 11th August 2021; and

the log book where events at the school are
recorded is not before Court and thus the record
before Court of whether the First Respondent was

ever at the school is incomplete.
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RW3 was not cross examined by Counsel for the Second

Respondent.

When re-examined, RW3 testified that when he was called to
come to Court, he was not told that the log book and register
where required and would have come with them had he been
told. They are however there at school and the log book can be
presented and it will show that what he had stated is correct
RW4 was Derbson Makayi, a 46 year old Pclice Officer.

It was his testimony in chief, that he was the Officer in
charge at Riverside Police Station but only reported there on 1st
July 2021.

He testified that the records that they found showed that on
31st May 2021 some people who identified themselves as UPND
cadres came to report that they had beén assaulted by
suspected PF cadres. They were given medical forms and told
to return after endorsement at the hospital but they never
returned.

It was his evidence that the records show that on the same day
people calling themselves PF cadres came to report that they

had been assaulted by suspected UPND cadres. They were
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given medical forms and told to return after endorsement at
the hospital but they did not.

RW4 further testified that another notable event was that in
July 2021 Riverside Police received a report from two men
calling themselves PF cadres complaining of being assaulted by
a UPND cadre called Chella. They were given medical forms but
never returned to the Police Station.

There was also a report of stone throwing and noise at
Musonda Compound but a check by officers found that the
people had dispersed.

RW 4 testified that he and the officers never stopped any door
to door campaign with over 300 officers and never even went
for the patrol. They were only 77 officers at the station.

It was ‘his testimony that on 12t August 2021 a man reported
that he received a call of suspected PF cadres making noise in
Musonda Compound but when officers got there, they found it
quiet.

He stated that other than that, Kwacha Constituency had a
favorable mood during campaigns and the security situation
was quiet. There was free movement of people and they never

received bad reports from the polling stations on voting day.
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3.261 When cross examined by Mr. Sinkala for the Petitioner, RW4
testified that —

i) on the incident of 31st May 2021, he was relying on what
he read in the occurrence book but he did not produce it
as evidence before court;

ii) during campaigns the Police was issuing permits to
various political parties but he has not produced copies
of any permits issued to the Petitioner to allow him to
campaign;

iii} he has not produced any record of alleged assault by Mr.
Chella;

iv) he was present to check for violence tﬁe zt‘wo .times that
officers received reports but has not produced in Court
the resultant reports that he did to his seniors;

v) had he produced the reports it would have proven what
he said about how peaceful things were on the scene; and

vi) in the absence of records before Court all that is there is
his evidence that things were calm versus the Petitioner’s
ex'fidence of violence and police intimidation.

3.262 RW4 was not cress examined by the Second Respondent’s

Counsel.
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When ;'e~examined, RW4 testified that the occurrence book
with records of all incidents was brought to court but not
produced.
RWS5 was Seke Mbulo, a 49 year old resident of Parklands,
Kitwe.
It was his testimony in chief that he was the Town Clerk at
Kitwe City Council in charge of overseeing and supervising
operations.
He testified about CDF which is a disbursement by the Ministry
of Local Government to all local authorities to carry out
development work in constituencies.
It was his testimony that CDF is a form of decentralized
decision making as while funds are disbursed to a Council
account, the decision of which project to implement lies with
the CDF comimitlee instead of the Council as the centre.
RWS testified that the composition of the CDF committee is:

a) area MP;

b) 1 councilor nominated by the MP;

c) 2 councilors selected by fellow councilors;

d) 2 community leaders nominated by the MP;

e) representative of the Council’s director of city planning;
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f) representative of the Council’s director of engineering
services;
g) representative of the council’s director of finance; and
h) representative of the chief if in an arca where there is a
chiefdom.
The nominee’s names are sent to the Ministry for approval
which comes in form of a circular. The CDF committee then
selects projects subject to approval by the Ministry before
implementation by the Council.
RWS5 testified that if a project is selected the Town Clerk
conveys it to the Minister attaching minutes of the meeting
which deliberated on it and selected it as well as the value. The
approval from the ministry comes in form of a circular after
which the Council implements beginning with procurement
through tender process.
It was his testimony that the project is then supervised by
planning and engineering department of the Council
throughout its implementation.
Once completed the director of engineering services issues an

interim completion certificate recommending payment.
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5.1

RWS testified that in relation to the matter before Court the
maternity ward at IDECO clinic was one of the projects selected
by the CDF committee in Kwacha Constituency, approved by
the ministry and implemented by the Council. It was the same
with the Kwacha East Market shelter and the ablution block as
well as with the bridge at Bulangililo.

RWS testified that the CDF Act does not mention anything
about campaign period and cessation of implementation. As a
result, implementation of the 3 projects in issue continued
regardless of campaign period or not.

The Council did so as custodian of CDF and implementor of
projects.

When cross examined by Mr. Sinkala for the Petitioner RW5
testified -

(i he agreed that to the extent that an MP nominates some
of its members he wields significant influence in a CDF
committee;

(ii) District Development Committees were creatures of the
2006 CDF guidelines but were left out of the CDF Act No.

11 of 2018 and have no place at present;
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(iii) Disbursement of CDF is erratic and not consistent
depending on availability of funds at the central
government;

(iv) he agreed that he had not stated how CDF was disbursed
for Kwacha Constituency over the past 5 years;

(v) in his time as Town Clerk, he had heard of money for CDF
being returned to the treasury because a project could
not be approved and he had also seen auiditors reports of
unapproved projects being funded, but none of them
related to Kitwe district;

{vi) he had no knowledge of misappropriation of CDF funds
in Kwacha;

(vi)he confirmed that the 3 projects in issug ‘pamely:

a) maternity ward;
b) market stalls and ablution; and
c) a bridge.

were constructed using CDF.

(viii)he agreed that when a market is constructed, residents

of the constituency would credit the MP, Councilor and

sometimes the President;
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(ix) he agreed that at constituency level an MP receives a lot
of credit for development works and is deemed to be very
hardworking; |

(x) the First Respondent is no exception as when the market
stalls, maternity ward and bridge were constructed the
residents were elated and deemed him to be a
hardworking person;

(xi) he agreed that the first contract exhibited in the First
Respondent’s bundle for the maternity ward had a start
date close to beginning of campaigns and an end date
after elections;

(xii) the start date of the second contract in the First
Respondent’s bundle had a start date closer to a month
before campaign period and a completion date within
campaign period;

(xiiijhe agreed that the 3 projects were largely attributed to
the First Respondents as the one who brought the
developments;

(xiv)meetings of CDF committees are supposed to be followed

by minutes and the Ministerial approval of projects

required a circular; and
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3.276

3.277

3.278

3.279

3.280

(xv) he agreed that he had not produced the minutes of the
CDF committee and the circular for ministerial approval
of the projects.

RWS was not cross examined by the Second Respondent’s
Counsel nor was he re-examined by the First Respondent’s
Counsel.

RW6 was Sherry Chuba, a 63 year old resident of Kwacha
Kabwe. She testified in chief that she was a marketeer by
occupation who was in Court to answer questions over the case
of the MP.

It was her evidence that on 11th August 2021 she was selling
at a shelter outside the market between the hours of morning
up to 18:00 hours.

She testified that at about 17:00 hours she heard noise of a
group of people and she went to check it out at the roadside
along Kwacha Road. She then saw the First Respondent
moving from First Kwacha towards Bulangilile with the crowd.
[t was her testimony that the First Respondent was distributing
PF regalia in form of chitenges and caps and that he never

stopped.
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3.281 When cross examined by Mr, Sinkala, for the Petitioner, RW

6 testified that —

i} it would be a lie if someone told the Court that on 11t
August 2021 at the time she described, the First
Respondent did not stop at Kwacha Market or along the
road to distribute chitenges; and

ii) the First Respondent was just passing and distributing
chitenges, but never stopped.

3.282 RW6 was not cross examined by Counsel for the Second
Respondent nor re-examined by Counsel for the First
Respondent.

3.283 RW7 was Prisca Musanshiko, a 52 year old resident of
Garneton, Kitwe. She testified in chief that she was a
marketeer and that she did not know anything about the dates
18th May 2021 and 11th August 2021 but only the events of 3rd
August 2021. On the said day she saw the First Respondent
and two young men visit her stand and inquire about the price

of rice and soya chunks which she advised to be K65 and K5

respectively.
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3.284

3.285

3.286

3.287

3.288

3.289

3.290

It was her testimony that the First Respondent asked her to
pack rice for K65 and soya chunks for K35 and she did and he
paid her K100. The goods were loaded in a sack by his men.
She testified that she was based at Ipusukilo Market in Kapoto
and sold along the road that leads to Zambeef.
She toid the Court that the events she narrated never occurred
any other day.
When cross examined by Mr. Sinkala RW7 testified that -
i) she had not told the Court whether she traded at the
Market on 4th August 2021; and
ii) agreed that the Court will never know whether she was
a;; the market on 4th August 2021 since she did not say
so.
RW7 was not creoss examined by Counsel for the Second
Respondent nor was she re-examined by Counsel for the First
Respondent.
RWS8 was Muposhi Katai a 27 year old resident of Kwacha East
Kitwe.
He testified in chief that he was a trader with a small shop

and also the Councilor for Musonda Ward having been
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3.292

3.293

3.294

amongst the 6 contestants and polled 2,254 votes as against
his closest competitor from UPND who had 1,913.

It was his testimony that 18th May 2021 to 11th Aﬁgust was
campaign period and that following a bereavement he left Kitwe
for Chingola on 30th July 2021 and returned on 1st August
2021 which he spent resting at home.

On 2nd August 2021 he rejoined the campaign team in the ward
and found that they had run out of food. RWS8 contacted the
First Respondent who refused to give money saying he was not.
giving money to any Councillor.

RWS8 tegtiﬁed that the First Respondent opted to go in person
to Kapoto Market where RW8 was too and the First Respondent
inquired about the price of chickens and was told K100 and
then he requested for 150 chickens.

RWS8 testified that the First Respondent thén gave the woman
selling K15,000 and got the chickens which he took to the
constituency through Ernest Mwansa, the Youth Chairman.
The chickens were then distributed amongst the wards and the

constituency offices of PF.
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3.299

3.300

3.301

RW8 testified that the next day he was called to the
constituency to collect mealie meal which he did and they went
for door to door campaign from there.

It was RW8’s testimony that on 11t August 2021 there was a
roadshow for the last day of campaigns.

RWS testified that it was also the last day for the First
Respondent to campaign since he had been the national
campaign manager for the then President.

The roadshow began at about 14 hours when the First
Resporident arrived and they proceeded on foot with the
vehicles following behind. RW8 was part of the group and so
was the Mayoral candidate. They walked along the road and a
lot of people turned out.

RWS8 testified that after Musonda Ward,' the roadshow
proceeded to Ipusukilo then Bulangililo before ending in
Kwacha where he parted company with the First Respondent
around 18 hours when campaigns closed.

It was RW8’s testimony that during campaign period he
campaigned peacefully and without violence and corruption.
He also testified that the First Respondent never gave him any

position since he was also a candidate.
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3.302 RWS8 testified that the First Respondent instead had other
people as his agents such as Ernest Mwansa, David Mensa and

Alex Chembo.

3.303 When cross examined by Mr. Kasaji for the Petitioner, RW8

testified that -

i) he described events from 31st July 2021 to 11t August
2021;

iii} the Court will never know how he spent Sdth May 2021
and 27tk July 2021;

iv) since he contested as a Councilor in Musonda Ward, it is
correct to say that if someone described a Mr. Katai as a
Councilor, they would be referring to him;

v) the First Respondent was his boss as MP of the
constituency where his ward lies and member of the
same party; and

vi) the First Respondent bought the 150 chickens on 2nd
August 2021 at about 14:00 hours sc it would be a lje if
someone said it happened on 11tk August 2021.

3.304 Under further cross examination, this time by Mr. Sinkala,

also for the Petitioner, RW8 testified that-
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(i) he met the First Respondent on 11t August 2021 at
14:00 hours at 72 kapompi, Nkana East and at 15:00
hours they were in Chipata Compound on the foadshow;

(ii) by 16:00 hours they were proceeding to Ipusukilo Ward,
by 17:00 hours they were in Bulangililo and between 17-

18 hours they were in Kwacha ward where they

eventually dispersed;
(iii)the roadshow took about 4 hours in total;

(ivithe First Respondent did not lie when he said he only

landed in Kitwe from Chinsali at 15:40 hours and he RW
8 was not lying when he said that he met the First
Respondent at 14:00 hours;

(v) he denied that the time difference between 14:00 hours
and 15:40 hours is 1 hour 40 minutes; and

(vi)the roadshow entailed the First Respondent just walking

in front of vehicles and this is what happened only in

Musonda Ward.

3.305 RW8 was not cross examined by the Second Respondent’s

Ceounsel,

3.306 When re-examined, RW8 testified that he was not asked any

questions about 21st July 2021 so did not describe its events.
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3.308

3.309

3.310

3.311

3.312

The First Respondent is his boss because they are in the same
party and Councilor is lower than MP.

The roadshow took 4 hours because when the First
Respondent came his watch said 14 hours and they went on
the roadshow up to 18 hours.

RW8 closed off by stating that the First Respond<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>