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I. Background

w

This 1s a Petition presented by Margret Zulu challenging the
election of, Mr. Elias Daka the declared winner of the Msanzala
Constituency Parliamentary election held in Lusangazi District of
the Eastern Province of the Republic of Zambia, on 12th of August
2021.The Petition was filed into court on the 25th of August 2021
supported by an Affidavit verifying the facts and presented
pursuant to articles 47, 68 and 73 of the Constitution of Zambia ‘(as
Amended by Act No. 2 of 2016), and seclions 97, 98, 83 and 99(b)

of the Electoral Process Act No. 35 of 2016.

The 1st and 2nd Respondents, being Mr. Elias Daka and the
Electoral Commission of Zambia respectively, filed their Answers
and affidavits verifying facts on the 1st and 10th of September 2021
in compliance with the orders for directions issued by Court on the
6t of September 2021, Trial was conducted in Chipata between the

11 to 150 of October 2021

The Petitioner’s C

)

The Petitioner gave oral evidence and called an additional seventeen

(17) wiinesses at the triad of the maiter.

kS



PW1 Margret Zulu

Her evidence was that she is the Petitioner in this case. She relied

on the petition, the affidavit in support and in reply filed into. court.

For ease of reference the petition was in the main, settled in the

following terms:

2. The Petitioner was a candidate in the Parliamentary Election for the Msanzala
Constituency situate in the Lusongozi District of the Eastern Province of the
Republic of Zambia having duly filed her nomination on Monday 177 May 2021.

3. The Msanzala Parlieamentary Constituency consists of Eleven (11) Wards with
Seventy-Three (73) Polling Stations.

4. Seven (7} candidates validly filed their nominations for the said elections.
Videlicet: Elias Daka of the Patriotic Front (PF} Margret Zulu of the United Party
for National Development (UPND): Peter W. Daka. Independent. Alice Phiri of the
Socialist Party (SP}. Amon Mumba, Independent. Sakala Daniel, Independent and
Clement C. Kumalinga of the Democratic Party {DP).

5. The campaigns in the said elections were characterized by undue influence from
the PF campaign team working together with Chief Sandwe and Chief
Nyampande that amounted to threats and intimidation against the members of
the UPND and members of the general public who were perceived to be inclined
to the UPND thereby instilling fear on many voters many of whom could not
freely vote for a candidate of their choice.

6. The campaign environment was not free and foir and was marked by violation of
the conditions governing the campaign period in light of the above stated issues

in addition to the following:

6.1 There was drilling of water boreholes during the campaign period by the PF
and their candidaie. Notahle ones were in the follewing areas:
chingolo arew, borehole drifled on 28" July, 2021 and building materials to secure
the borehole were being delivered using the Petauke Boarding School truck in the
same areo,
Mangolo community school



6.2

6.3

6.4

6.5

6.6

6.7

6.8

Maila school also had a borehiole drilted there
Mwanza villoge
Chidzalila Village

Chiefs were openly campaigning for the Patriot Front (PF) candidates both
presidential and parliamentary and were involved in the distribution of PF
campaign materials such as T/Shirts, Chitenges, Caps, Bicycles and foodstuffs.
Chief Sandwe and Chief Nyompande on several occasions in the company of
the PF candidate Elias Dako, held meetings with headmen and members of
the community while campuaigning for President Edgar Lungu Elias Ooka MP
candidate and for all the PF councilors. The chiefs warned their subjects that
they did not want anyone to vote for anyone contesting under the United
Party for National Development (UPND) ie., President, Member of
Parlioment and councilors. On the voting day, the named chiefs’ vehicles
were spotted ferrying voters to the polling stations.

Donation of funds: that Respondent donated ZMW4,000.00 to the Catholic
Church at Kachusi Parish for their construction of the church structure.
Renovation and distribution of building materiols were made to a number of
schuols and churches within the constituency: notably,

29 bags of cement donated to Mangolo community school during the campaign
perfod for the construction of a classroom block.

Rencvation of the roof at Mwanika schoo!

Dongation at Teteke Community school of roofing sheets

Construction of Msanzala Bridge by the Respondent was done during the
campaigns.

A civil society organization colled Good Governance Zambia (GGOZA). Known
to be a PF wing was buying/getting voter’s cards from electorates by enticing
them with money, household goods such as mealie meal, sugar, cooking oil
etc. this was done during the campaign period and on the voting day.

Ferrying of voters on the voting day was done by various transporters hired
by the Respondent some of the voters are believed not to be from within the
constituency but coming from other surrounding areas such as Petauke Sinda
Districts.

The Respondent and his team were spotted giving foed to the electorates on
the voting day in various parts of the constituency such as Mawandg,
Lutwavsi, Mateyo Mzeko and Nyakawise wards among others.

There was serious ond unabated intimidation targeted al the UPND
compaign meetings by PF officials. During o meeting for UPND in Nyakocha
Villages the PE officinls weni close (o the meeting and staried distributing
campaign materials such as | shirts and chitenge materials while playing

loud music when the UPND mcecting was in progress. They were also putting



posters for their Presidentiol and Parliamentary candidates. The Resgpondent
and/or his campaign teams would aiso go ahead of the UPND team in areas
where meetings for UPND were scheduled to take place. This hoppened ot
katasha, Kwa-Seven Sonja, Kasongo and Mbulamalo areas.

6.10 The Respondent who was o member of the PF mobilization team in Eastern

10.

Province used his position to influence the registration os voters of people
from Petauke, Kapoche and in some instance from Mozambique and others
surrounding areas. Some of these people were transported on the voting day
ond quarantined them in some camps ond gave them some money with the
help of GGOZA.
The said acts of intimidation and hostile utrmusphere exerted vn the Petitioner
ond her party the UPND outlined above was widespread ond affected the
majority voters by either not freely voting for their preferred candidate or were
forced to stay away from voting. Msanzala has over 41,000 registered voters but
only 25,620 voted.
There was also widespread non-compliance both of the Electoral Act and the
Electoral Code of Conduct as the Respondent, his agent or with his knowledge
engaged in voter buying, construction of a bridge and sinking borehoies and
dishing out construction materiols.
There was widespread non-compliance with the Electoral Act and Electoral Code
of Conduct going by the incidences highlighted above,
On Saturday the 14% day of August, 2021 the Returning Officer declared the
respondent Elios Daka as duly elected and returned Member of Parliament for
the Misanzala Parliamentary Constituency.

. The results of the Msanzala Parliomentary Elections were as follows:

Elias Daka of the patriotic Front (PF) received 14,061 votes;

Margret Zulu of the United Party for National development (UPND) received
6,971 votes

Peter W Paka, independent received 2,605 votes;

Phiri Alice of Socialist party (SP) received 449 votes

Mumba Amon, independent received 360 votes

Daniel Sakalo, independent received 238 votes

Clement C. Kumndalinga of the Democratic Party (DP) received 179 votes

viii) 902 votes were rejected;

xf}
12.

Totaf number of votes cast were 25,620,

Registered Voters were 41,500; and

Percentage Voter turnout was 61. /%
Your Petitioner avers that by reasons of the suid illeqal and unlawful proctices
committed by the Respondent and his election agents or representatives, the
threals to and intiridotion to volters as well as the enticoments and promises

made to the eleciorates, the majority of the voters were prevenied from efecting



the condidate of their choice in Msanzalg Constituency ond the Respundent is
guilty of electorol molpractice.
YOUR PETITIONER, therefore, prays that she be granted the following reliefs:
{o) A declaration that the election was NULL AND VOID ABINITIO:

(b} Cost of and incidental to this petition:
{c) Such declaration and Orders as this Honourable Court moy deem fit.”

The Petitioner also relied on her bundles of documents on record.
She testified that the bundles depict boreholes that were being
drilled during the campaigns. This was in Mwanza Village, Mangolo

Community School and Chingolo Village.

Also included in the bundle are pictures of Mwanika School both
before and after it was roofed during the campaign period. It was
her further evidence that there were also photographs of a light

truck Canter which was ferrying voters in Mateyo Mzeka Ward.

She testified further that there was a form included in her bundle of
documentis, that was being used by an organization called Good
Governance Zambia popularly known as GGOZA. According to the
witness, this form was uscd to give voters money and houschold
goods such as mealic meal and cooking oil. The organization was
also promising people carly farming inputs such as fertilizer and
others were given bicycles.

Moving on to other documents in the bundle, the Petitioner lestified

that there was prool of ownership of o white Volvo truck that was



stationed at Msanzala bridge with other construction equipment.
The vehicle was registered in the names of Eriboma Enterprises
Limited. Another document in the bundle from PACRA shows that
the directors of Eriboma Enterprises include Elias Daka (The st

Respondent herein).

The bundle of documents also exhibits a Gen 21 form which
tabulates the results of the 12th August 2021 Parliamentary
elections for Msanzala Constituency in Lusangazi District. There is
also a CD that shows footage of the white Volvo parked at the
Msanzala bridge that was being constructed up to about the time of
the elections. She identified all the documents mentioned above

when the bundle was shown to her,

It was the Petitioner’s evidence that the borehole in Chingolo was
drilled on 28t of July 2021 during the campaign period. Further
that the 1%t Respondent would make specific reference to the
borehole as part of his contribution to the community in his
campaign messages. She was however quick to add that she did not
hear him state this personally but had witnesses that attended the

meetings that would attest to this.

She asserted thal the picture on page 2 depicting the works done

at Mwanza vitllage was taken on the 3 of August 2021, She



testified further that at Pages 4 & 5 are pictures of a light Canter
truck ferrying voters to a polling station. Further that page 6

depicts Mwanika school without a roof and another on page 7 after

it was roofed.

The Petitioner testified further that on page 8 was the form used by
GGOZA the Civil Society Organization she reterred to in her earlier
testimony. She added that at page 9 of her bundle was a complaint
letter written to the District Electoral officer airing her grievance
about the intimidation that her camp faced from the 1st
Respondent’s agents as she was going about conducting her

meetings.

She presented the picture at page 11 of the bundle as depicting a
vivlenl incident that occurred in Misolo area during the campaign
period. According to the Petitioner, this affected her cause as people
generally started fcaring political meetings. The documents relating
to Eriboma Enterprises ownership of the truck spotted at Msanzala
bridge and its directorship were proposed to be at pages 12 to 14 of
the Petitioner’s bundies of documents.

When cross examined, the Petitioner confirmed that Lusangazi

constititency is vast. She accepted that a candidate does need to

work with a tcam when campaigning as it was 1ot possibie to do so



alone. She further accepted that the UPND team had a campaign
manager, ‘councilors, and ward officials to cater for the wards
represented by 36 committees. She testified further that Msanzala
had 73 polling stations and that UPND had 108 officials per polling

station. She accepted that this translated into 108 persons per

polling station x 73 stations.

She accepted that she was responsible for her official’s movements
as they worked for her. She was also responsible for feeding the
persons working with her. She would release money to the
executive committee to buy food in bulk so that the team would
then cook and eat. She thus agreed that there was nothing wrong

with feeding and transporting people who were working for her,

Cross examined further; the Petitioner accepted that she did have
an election agent named Nyendwa Herbert. She did not bother to
establish who the election agent for the 1st Respondent was. She
did not consider it important Lo identify an clection agent or to
know who is in ones opposing camp. Such an inguiry was not

necessary in Zambian politics as far as she was concerned,

When referred to the picture on page | ol the bundle depicting
Chingolo arca, the witness agreed it had a narration which she

included suggesting e borchole was drilled on the 28t of July

[RRH



2021. She however accepted there was no date on the picture itself.

Further that the 1st Respondent was not in the picture,

Questioned further it was the Petitioner’s evidence that she did not
know any Francis Phiri the alleged agent for the 1st Respondent. As
such she was not in a position to tell if he was in the picture. She
however insisted she had a witness who would confirm the picture

depicts Chingolo area.

Questioned on the picture on page 2 depicting the borehole at
Mwanza village, the Petitioner acknowledged that there was no date
on the photograph. She further accepted that the 1st Respondent
was not in the picture. The same was true of the picture on page 3

of the Petitioner’s bundle of documents.

Asked about the picture on page 4 and the suggestion in the
narration that the driver deliberatcly removed the number plates, it
was the Petitioner’s cvidence that she did not know who had
removed the plates. She however maintained she had a witness that
knew who did it. She added that in spite of the picture at page 5 of
her bundle not having a date, it was her fervent position that the
aclivity captlured was undertaken on the 12t of August 2021. Like

the pictures earlier referred to her, she conflirmed that neither the



Ist Respondent or his agent Mr. Phiri were in the one on page 5 of

the bundle.

Cross examined further the Petitioner testified that the campaign
period started on 13th May 2021. She did not agree that the roof at
Mwanika school was done before then. She accepted that there was

nothing wrong with assisting people before the filling of the

nominations.

She confirmed having visited Msanzala bridge under construction
although she did not know who was constructing it. She did
however know that the equipment on site beclonged to the 1st

Respondent. She did not see him or his agent on the site.

She accepted that she was aware the 1st Respondent hires out
construction equipment. She however found everything wrong with
a person doing business in an area in which hec/she may be a

candidate in an election.

When cross examined about GGOZA and referred to the document
on page 8 of the Petitioner’s bundle relating to the said
organisation, it was the Petitioner’s evidence that ncither the 19
Respondent nor his agent are mentioned in the document. L was
her evidence that this was o Torm thal was usced to lure people to

vole in retuen for benefit. She disputed the suggestion thal the



organization was encouraging voters to register to vote. Instead that
GGOZA would go round to enroll people to vote for the PF.
According to her, this was the tool being used by the PF
mobilization team for their own benefit. Asked if she brought this to
the attention of the Registrar of societies, the Petitioner stated that
she had not done so but had witnesses available that would

confirm her assertions.

Cross examined on the letter dated 29t July 2021 on page 9 of her
bundle of documents, it was the Petitioner’s testimony that there
was no date stamp from the office of the District Electoral office

confirming receipt of the complaint from her.

She insisted that the picture on page 11 depicts the violence
attributed to the 15t Respondent’s team. She acknowledged that

neither the 1st Respondent nor Mr. Francis Phiri his claimed

election agent was in the stated picture.

Asked about the donation to the church, it was the Petitioner’s
evidence that she did not personally sce the 1st Respondent donate

the ZMW4,000.00 alleged but she would rely on her witnesses to

provide such evidence. She stated that she was aware of a similar

allegation that had been made by & councilor in refation to a Lecal

Goverament petition. However, it was her position that the petition



at hand was the one before this Court. She therefore insisted that

as far as she was concerned it was the 1st Respondent that donated

the money.

She acknowledged as accepted practice, the paying of a courtesy
call on chiefs who she stated are expected to receive all the
candidates thatl come their way and not take a partisan stand. She
accepted that in spite of her claims that the 1st Respondent was
dishing out mealie meal, cooking oil and money, she had not

brought any of these exhibits to Court to contirm hcr asscrtions.

When cross examined by the 2nd Respondent’s advocate, the
Petitioner testified that she did participate in the 12th August 2021
elections. She accepted as true that ECZ allowed her to campaign
in Msanzala. Further that she was able to poll over 6000 votes

whilst the 1st Respondent polled 14,000 plus votes.

She agreced that the 2nd Respondent informed her all the dos and
don’ts prior to the c¢lection. She testified that aside from the letter
on page 9 of the bundle, she did not put anything else in writing by
way of complaint to the 2nd Respondent. She agreed that she was
informed that every complaint to the District Electoral Officer had

10 be in writing.



She further agreed that she did testify that she had over 2500

people working for her and that she did have polling agents at all

the polling stations. In addition, that the agents did give her the

results that they received from the 2nd Respondent. These were the

votes that totaled up to 6971.

It was her evidence that she had no issues with the number of votes
received. Her bone of contention was that she would have received
morce if the rules werc followed. The 29! Respondent in her view
observed and tolerated the don’ts. She accepted that she did not

report all the complaints as contained in her petition to the 2nd

Respondent.

In re-examination the Petitioner stated that she limited her
responses on the questions pertaining to the roofing to the dates of
delivery of the material but the actual works were done a few days

before voting and during the campaign period.

She maintained that the 2"t Respondent did receive her letter of
complaint though it was an oversight that it was not stamped. She
clarified further that it was the 18 Respondent’s {rustee popularly
known as Saviour that was present at the fighting incident. She
explained that she was using the word trustee ioosely to mean the

person working on hehalf of the i+ Respondent (o run his errands.



PWZ Aaron Zuln,

A Farmer of Mumba Village in Chief Sandwe area in Lusangazi
District. He testified that the 1st Respondent went to Mwanika
primary school and held a meeting at the school. That the second
time he came through was sometime in July, 2021, when he
brought iron sheets, nails, wires, items used for painting and

timbers for roofing of the school.

The deputy headteacher looked for a bricklayer and invited PW2
and four of his friends to work with the bricklayer to roof the
structure. It was his evidence that they covered two classes and
part of an office. He stated that the 1st Respondent delivered the
materials openly. He handed over the materials from the dclivery
vehicles to the P.T.A chairman using the headmen prcscnt. After
the offloading was done, the 1st Respondent knelt down before all
present and asked that people should not vote for anyone else but
him.

In cross examination on behalf of the 18 Respondent, Mr. Zulu
testified that he was a registered voter in Chisangu ward at
Mwanika polling station. He stated that he was a youth in the
UPND and that he had wanted the Petitioner to win. He further

!

stated that he was happy that the 19 Respondent had won the



elections but would however be happier if the seat was nullified. He

stated that he had come to Court because he wanted the court to
nullify the seat.

He insisted that the materials were brought to the school in July
2021. Further that the 1st Respondent brought the materials in a
Fuso fighter truck around 14hrs sometime towards the end of July
2021 and addressed a campaign meeting in August 2021. When
asked if he knew that ECZ had banned campaigns during the
stated period, his response was that the 1st Respondent had

indicated that the meeting wasn’t going to take long.

PW32 Wilson Phiri,

A farmer in Mumba Village under Chief Sandwe. He testified that
on the 29th of July, 2021, the 1st Respondent brought iron sheets at
Mwanika Primary School. He was one of the people that offloaded
the iron sheets from the vehicle. In the meeting that followed, the
1st Respondent stated that he brought the iron sheets because the
school was run down and it had taken long for the structures to be
completed. The 1st Respondent then told people to vote for him and

not the Petitioner.



Mr. Phiri testified further that the roofing was done on the 5th

August, 2021 and this coincided with the 1st Respondent’s visit to

the school to inspect the works.

In cross-examination by counsel for the 1st Respondent, the witness
testified that he did not have any position in UPND and that he was
a registered voter. He stated that he was not stopped from voting
but he saw some people being prevented from casting their votes on
the 11th of August, 2021.To be specific that the PF Councilor for
Chisangu ward was telling people not to vote for anybody but the

1st Respondent.

He stated that the 1st Respondent had held different meetings. Two
in particular deserved mention. The first was the meeting of the
29th of July at which the roofing sheets were delivered. The second
on the 3 of August, 2021 being the date that the Ist Respondent
distributed second hand clothes. He added that it would be a lie if
the Petitioner had stated that the iron sheets were delivered in

March.
PW4 Noah Daka,

A headman in Mwanika vilinge under Chiel Sandwe. His evidence
was that he and other headmen were summoned to a meceting by

the st Respondent through Chiefl Sandwe. The chief informed them



that he was merely playing a facilitatory role for the 1st Respondent
in calling for the meeting to persuade them to vote for him. The
headmen were further to tell the people in their respective villages

to vote for the 1st Respondent and President Edgar Lungu.

In his address at the 2 meetings subsequently held, the Ist
Respondent echoed the chief's message and appealed to the
headmen and their people to vote for him and President Lungu.
That the headmen should not make a mistake in taking a different
path and instead heed the chief’s counsel on the manner of voting.
He asserted that he attended the 2 meétings that also had 18

headmen from Mwanika present.

In cross examination by counsel for the 1st Respondent, he stated
that he did not have a book from the chief confirming that he was a
headman. He however maintained that he was well known as a
headman in thc community. He stated that he was a registered
voter at Mwanika Primary school.

s

When referred to pagesl-S of the 2nd Respondent’s bundle of
documents, he stated that the polling stations on those pages were
all within the area where he is headman. He testified Turther that
the 1% Respondent was nol the only candidate that went to

campaien in hus village. Other politicians  that  included  the



Petiticner had done so as well. The Petitioner’s message was that
people should vote for her. He therefore agreed that there was

nothing wrong with the Petitioner making that appeal.

When referred to polling station 02301 at page 5 of the 2nd
Respondent’s bundie of documents, the witness testified that the 1st
Respondent received 52 votes whilst the Petitioner polled 192 votes.
He further stated that the 1st Respondent received 74 votes at
Kapwazi-1 whilst thc Pctitioncr got 298 votes. Further that at
Kapwezi-2, the 1st Respondent received 73 votes while the Petitioner
polled 221 votes. In Chule 1, the 1st Respondent polled 39 votes
whilst the Petitioner received 260. Further that at Maila-1, the 1st
Respondent secured 93 votes in comparison to the Petitioner’s 195

volies.

Questioned on these results, PW4 testified that he could not explain
why people voted for the Petitioner in spite being told to vote for the

1st Respondent. He disclosed that he had wanted UNPD to win but
that he did not belong to that party.
In re-examination the witness stated that he followed what he was

told by the chief because he was threatened.

PWS Gabriel Zulun,



A farmer of Nyamapopa village, Chief Sandwe area in Lusangazi
District. His evidence was that on the 1st of August, 2021, Chief
gandwe visited a school in his village. He asked the locals that
included PW5, whether they were aware it was an election year and
who they were voting for. The chief proceeded to tell his audience
not to vote for the Petitioner and President Hakainde Hichilema.
Further that they should instead vote for the 1st Respondent and
President Edgar Chagwa Lungu. He did not support the councilor
standing under the PF ticket and advised that the people vote for

the councilor of their choice.

The court lcarnt that a lot of peoplc attcnded that mecting. Word
had spread that the chief was visiting hence people decided to go to
the meeting. According to the witness, it was on account of the
chief’s direction that people felt persuaded they had no choice but
to follow what he said. He arrived at this conclusion because a lot

of pcople then said they would vote for the 18 Respondent.

In crogs examination on behalf of the 1t Respondent, it was PwS’s
evidence that he was a registlered voter at Chibale polling station.
When referred to page 4 of the 20¢ Respondent’s bundle of
documents he stated that his polliing station was not on the list
shown to bim and that he did not know where his polling station

Was,



He agreed that he did not see who his friends voted for as each
person was alone in the voting booth. He maintained that the chief
did tell them not to vote for the councilor contrary to the suggestion
put to him that the Petitioner had told the Court that Chief Sandwe
had directed that all the PF candidates should be supported. He
acknowledged that Chief Sandwe was neither the polling nor

election agent for the 1st Respondent.

PW6 Misozi Mwale.

A farmer of Chikuse village, in chief Nyampande’s area of Petauke
District. She testified that she was a member of GGOZA group. She
explained that the organization did not fall under any political
party. Further that the staff were not allowed to disclose anything
about donations that came to the organization from President

Lungu. Other donors were involved as well.

She recalled that some foodstuff was delivered to her on the 3rd of
August 2021 by one Jackson Kaliza. This included 420 liters of un
labelled cocking oil, 2 cases of sugar, 16 bags of mealie meal and
cases of salt. [t was her evidence that she was a coordinator of
FGOZA al the time.

On the 84 of August, 2021, the st Respondent sent people to

inform her and other stafl that there was going (o be a PR meeting



in the area. Based on the orientation received when she joined the
organization, she opted as guided, to stay away from such a

meeting.

At about 19:00 hours after the meeting was held, the 1st
Respondent sent his people to her to collect the foodstuff that had
been donated. This included Gabriel Phiri the Ward Chairman,
Felix Mukowami Youth Chairman, Kambani Zulu a PF councilor
and one Amibel Sakala. She refused (o hand over the items and
noted that tempcers started flaring when she maintained her

posiliori.

She subsequently gave into the pressure and handed over the
goods (o these men who informed her that the consignment was
being taken to thcir camp and supporters. It was her testimony that
all this happened between the 0% of August, 2021 and 11th of

August 2021.

When cross examined, the witness testified that she joined GGOZA
on the 3rd of August, 2021. She had registered as a voter at Monde
polling station in Singozi ward. She lestified that the Councilor who
won at that polling station stood as an imdependent candidate. She
thus agreed that the aclivitics she mentioned in her earlier

testimony hiad ne bearing on the sutcome of the clection.



Cross examined further, Ms., Mwale stated that GGOZA was an
organization established to help the aged and poor people and not
for purposes of voter education. It was her further evidence that she
did not know of the activities the organization was undertaking
relating to registration of voters. She did not rule out the possibility
that the food could have been for the volunteers working for
GGOZA. However as far as she was aware the organization was
established to help poor people and the food was on the face of it

meant for them.

She testified that she would not know if the former President Edgar
Lungu was an election agent for the 1st Respondent. She further
stated that she also did not know if the people she mentioned
carlier were the 1st Respondent’s agents. When pressed on how the
food was connected to the 1st Responderit, she stated that he was
linked because he was from the PF.

She testified further that she was aware that the ECZ banned
campaigns but that meetings were being held nonctheless. She
stated that she withdrew her services from the organization after

the food was collected from her and she did not want to take part in

campaigns.



When cross examined by Mr. Musoka on behalf of the 2nd
Respondent, she testified that she never saw ECZ working with

GGOZA during the past clections.

PW7 Lenny Mwanza

He testified that he is a farmer at Kakwiwa village Under Chief
Nyampande. He had been employed as a coordinator working for
GGOZA. That sometime in June 2021 shortly after he joined the
organization, he and others were directed to go out in the villages to
educate people on the value of voting. At the time he joined the
organization the persons in charge of training were Bizeck also
known as Geoffrey Banda and one Mr. Kanecho. They were
instructed to enlist 10 people per polling station and to forward

such names to Geoffrey Banda who indicated that he would be

taking the names to Lusaka.

After submitting the initial names, PW7 and other coordinators
were summoned to Pctauke for further instructions. He told the
court that they were informed that the organization was a Siate
House initiative. Further that it did not seck te recruit anyone who
had a position in a political party and would continue to give out
items post clections. The coordinators were being addressed by

Kanecho and Geolfrey Banda at the time, He stated that he was



given forms to take to the villages and was told that 50 people had

to be recruited from each village.

On the 1st August 2021 the Provincial coordinator Mr. éeoffrey
Banda brought mealie meal, cooking oil, sugar, salt and bicycles
using a truck to Kakwiyi Village at about 23:00hours. FW7
received these goods and was told not to distribute the items as

more was to be brought first. He was also instructed to inform

headman Kakwiya that the foodstuff had been brought.

As he was waiting for the Provincial coordinator to return with the
rest of the consignment, some PF cadres came through and stated
they had come to collect the gcods. Among them was the Youth and
Ward chairpersons. They told him that they had been sent by the
1st Respondent to collect the items in his possession that belonged
to the DI

He refused to give them the foodstuff and told the gentlemen to
wait for the Provincial Coordinator. The following day, all the
coordinators were summoncd by Chief Nyampande. The chief toid
them that people were incensed by his refusal Lo release the goods
and conscquently wanted to beat the coordinators. Further that the

goods belonged to the I8t Respondent and ought to be releasced.



Noting the poor security and heightened tension prevailing, Mr.
Mwanza decided to leave and went back to the village. He stated
that he was later informed that the PF officials collected the goods
and that he had lost his job. It was his further testimony that all
the goods were collected by the PF camp. Keleshi Phiri a party
official at District level in particular broke the news about his

dismissal and informed him that he too had suffered the same fate.

Afterwards, the 1st Respondent visited the village to address a
meeting. A fight broke out and Mr. Mwanza’s young brother was
beaten by the 1st Respondent. It was his evidence that he was not
in attendance when this was happening but was reliably informed

that he was actually the person that was being sought after.

Casting further light on how the registration of names by GGOZA
was being done, PW7 explained that they registered people by
taking down their names, NRC numbers and Voter’s cards. The goal

was to know if the people were registered to vote.

When cross examined by Mr. Songolo, PW7 maintained that
GGOZA was created by State House. He acknowledged that the 18!

Respondent did not live in State House. He stated further that the

lst Respondent did not bring any mealic imeal to his house nor did



his agent Mr. Francis Banda. He further agreed that President

Edger Lungu was not the 1st Respondent’s electoral agent.,

He testified that GGOZA recruited 3650 volunteers to do its work
and that the person responsible for sending these people to the
village and feeding them was Geoffrey Banda. He insisted that it
only later dawned on him that thc mcalie meal and other foodstuff

was meant for campaign purposes and not to feed the volunteers.

When questioned further, PW7 acknowledged that he did not go to
ECZ or to the Police to complain about GGOZA’s activities. He
disclosed that there was no police report or medical report to
confirm that his young brother was beaten. He further agreed that
there was no mention of either the PF or the ist Respondent in the

GGOZA form on page 8 of the Petitioner’s bundle of documents.

When cross examined by Mr. Musoka on behalf of the 2nd
Respondent it was his evidence that GGOZA was not working with
ECZ. He stated that he did not know where GGOZA was taking the
names after people were registered.

In re. examination the witness testified that it was whilst he was
waliting o reccive further instructions on the distribution of the
foodsiuifs that a claim of owncrship was presented by the PEF

officinls,



PWE Kenazious Bansda

A farmer of Chief Sandwe Area in Lusangazi District. He testified
that on the 12th of August 2021, whilst preparing to vote, he
noticed a Toyota Canter arrive in the village carrying all the voters
that were voting from Kamuseche polling station. It also carried
people from Manasha Village, Makobe and Chikande village who
were taken to Makale Polling station. The same canter took people

from Musapenda Village to Chizalila polling station.

He confronted the driver by the name of Bezate Katumbi to inquire
who had sent him to ferry the people. The response received was
that he was engaged by thc 1st Respondent to do so. He recalled
that among the group was one Mevias a PF Secretary, who was
telling people that they should not vote for Rogar poison, a known
pesticide in apparcnt reference to the Petitioner and UPND

Presidential candidate Hakainde Hichilema.

When referred to the photographs on page 4 and 5 of the
Petitioner’s bundles of documents, Mr. Banda stated that the
vehicle depicted was not the onc he had scen. He stated that the
canter he referred to had a blue head and white tratler. I was his

testimony that the canter was carrying ali the registered voters.



In cross examination, Mr. Banda agreed that neither the 1st
Respondent nor his election agent were seen driving the truck. He
testified further that the wvehicle did not belong to the 1st
Respondent. He stated that he was present when the people were
being ferried and that he knew all the people in the village. He
however was not able to tell the number of people that were in the

truck.

He insisted that the people ferried were told not to vote for the
Petitioner. When referred to page 4 of the 2nd Respondent’s bundle
of documents, it was his evidence that the 1st Respondent polled 77
votes whilst the Petitioner received 99 at Chizalila polling station.
He therefore agreced that according to the document, whatever was
said did not affect the election result. The witness confirmed that
he did not report the ferrying of voters to ECZ, but maintained that

he told the Petitioner about it.

In re- examination, it was Mr. Banda’s testimony that people from
Chizalila and Chilunda villages were not ferried ito the polling
station. They walked to the station. According to the witness this
would explain the outcome at these stations at which the Petitioner
won. Whereas at Kamuscche and Makale it was the [ Respondent

that carried ihe day.



PWQ Joseph Zuiu

A farmer of chief Nyampande area, in Lusangazi District. He
testified that he was a polling agent for Peter Daka an independent
candidate at Nsenya polling station. He stated that on the 12th of
August 2021 whilst at the polling station and in the room where
people were voting, he saw a Dyna light truck dropping off people at
the Station and left. It came back with some more people a second
time, dropped them off and drove off. On the 3rd occasion PW9 had
seen enough. He decided to go outside to check on what was

happening. He traded places with a fellow polling agent who was

outside.

He testified that the people who were brought were voters and he
recognized one as an old acquaintance {rom his school days on the
queue. His friend told him he had comc to vote after being given
some money by the 1st Respondent with others and offered
transport to the polling station. He further revealed that the truck

would return with more people.

Having heard this, he decided to wait and was outside the polling
station when the light truck returned o fourth time. He confronted
the driver of the truck and asked why he was ferrying voters and

. ey TS P SR el R
crossing the ribbon placed by ECZ when drepping ofl the volers. In



response the driver told him that he was just hired to do so and

that PW9 should ask the passengers who had booked him for the
answers sought.

He also inquired why the number plate for the vehicle had been
removed. The PF ward Chairman for Mateyo Mzeka Ward told him
not to question them as they were from the ruling party and that
they were working with the Ist Respondent. Mr. Zulu then took
photos of the vehicle and its passengers using his tablet for future

reference.

He informed an officer at the station what had transpired. The
driver of the truck drove away shortly after in fear of being caught.
He testified that the PF officials bragged about how the police could
not do anything to stop them as they drove off. He later showed the
photographs to honorable Peter Daka. He confirmed the pictures
that he took to be the ones on pages 4 and 5 of the Petitioner’s

bundle of documents.

When cross examined, it was Mr. Zulu’s evidence thal he had no
beef with (he fact that the 18 Respondent won the election but felt
that the manner in which he had donc so was wrong. He would
thus be happy if the result was nullified as the clections were not

faar. He agreed that be did not have proofl that the s Respondent



gave money to people as he was just told about this by his friend.

He did not witness the money being given out,

He testified further that he does not belong to any political party
but was an agent for an independent candidate in the past
elections. He testified that his polling station was Nsenya appearing
on page 6 of the 2nrd Respondent’s bundle of documents. Based on
the results set out in the document,330 people voted for Peter
Daka. Other candidates including the Petitioner picked up some
votes too. He however still insisted that the will of the people did
not prevail or that they voted for the candidate of their choice in
spite of the result and seeming spread of the votes across the

spectra of candidates.

When referred to pages 4 and 5 of the Petitioner’s bundie he
testified that the truck in the picture had no number plate. It was
PW9’s position that the 1st Respondent was in the pictures through
his agent Charles Phiri. Pressed further, he agreed that the 1+
Respondent was not physically visible in the photos. He stated that
he did not have any proofl to show that the 15t Respondent hired the

truck.



He contended that he did inform the presiding officer about the
truck. He did not however write a complaint letter to the 2nd

Respondent or file a complaint with the Police,

When cross examined by the 2nd Respondent’s advocate, the
witness agreed that he was aware that every Zambian above the age

of 18 years had a right to vote and that all the voters at Nsenya

were Zambians with National Registration Cards and Voters cards.

In re- examination he stated that the person who got the highest
vote at Nsenya 1 and 2 polling stations was the 1st Respondent and

that not everyone who voted at Nsenya was ferried there.
PW10 Peter Marvin William Daka.

A businessman and immediale past member of Parliament for
Msanzala Constitucncy. He testified that he chaired the Committee
on Parastatal and State owed Enterprises which included all the
water utility companies in the country at Parliament. He stated that
during his mectings he discovered anomalies and requested that
the allocations countrywide be improved upon. He stated that he
was in the process of rehabilitating bore holes in his constituency
using his own resources and his constituents asked him {o request
for assistance through the Ministry of Water Development and

Sanitation for the sinking of borcholes.



Pwl0 stated that he told the Permanent Secretary Mr. Masauso
Sakala that the project could not continue until after the elections
and that in any event he was informed that the funding for the
project was not ready so nothing could be done at the time. He
emphasized that initiation and execution of a project were different

and his involvement must be seen in that light.

He stated that he prepared a list of borcholcs in which assistance
was sought. However, that the list that he would have loved the
Ministry to assist with was rejected. Therefore, whereas he might
have requested for the boreholes he did not execute the projects.
When referred to pages 1 and 2 of the Ist Respondent’s bundle of
documents, it was Mr. Daka’s evidence that he did not know or
remember the document appearing to be a list of boreholes

requesled for.

He bclieved that the reason his namc was appearing on the
document and possible explanation why it might be attributed to
him was that he made a lot of requests to companies asking for
assistance. He stated that these requests were donc before the
elections.

He added that in the five years he had been Member of Parliament,

. N . - a \‘ I3 ~ evr A}
no assistance was rendered by ithe Munstiry and the oniy bore holes



sank were done through the Constituency Development Fund. He
also used ZMW 50,000 of his own funds to rehabilitate some
boreholes that were dysfunctional. The final request to the Ministry
was done in 2020. He was asked to scale down the request and

accordingly resubmitted the list in December 2020.

It was his testimony that he did not know about the drilling of the
boreholes in Chingolo, and Mangolo community school, Mwanza
village and Chizalila village. 1lis plans were known and discussed
with constituents but never materialized. To his utter dismay,

boreholes were being sank during the campaign period.

He testified further that he did not understand how a candidate
could be given the benefit of Government drillers when at the time
such candidate was not a Member of Parliament. He reiterated that
he was seeing the documents referred to him in court for the first
time and that he had no involvement in the siting of any of the
boreholcs.

In cross examination by Mr. Songoto, Mr. Daka testified that he was
a candidate in the last elections and that he lost to the Ist
Respondeni. He confirmed that he was not happy that he lost the
election but that he was not nccessarily keen for a by-election. It

was his cvidence that the docuiment al pages 1 and 2 of the ist



Respondent’s bundie of documents referred to him earlier was not

prepared by him. He stated that the list did not include all the

boreholes that he requested.

He testified that he was a PF Member of Parliament before he
became an independent and that he was naturally unhappy that
the 1st Respondent was adopted instcad of him. He accepted that
the Government did not give a timeline when it would respond to
' the requests made. Further that there is nothing wrong in
Government implementing the request. He however qualified that
the timing was wrong. As far as he was concerned the Government

was a candidate in the elections standing under the PF ticket.

In re-examination Mr. Daka stated that he considered objectionable
the undertaking of projects during an election period as such works
influence the decision of the electorate and final outcome of an

election.

PW11 Martin SBeku Banda

A resident of Mwavula village in Lusangazi District. He testified that
on the 12t of August, 2021 around 03:00hrs in the morning he
saw O trucks and a Rosa bus ferrying unknown people to the

polling station necar the vi Hage. These people were being brought in



belonged to a Mr. Dira Zulu of Mulevu Village. Mr. Banda was able
to identify one Ishmael Tonga Chirwa whom he asserted was an

agent for the 1st Respondent amongst the persons doing the
ferrying.

By 06:00hrs there was a very long que which caused most of the
locals not to vote. He approached a police officer who was at
Mwambula polling station and informed her about the arrival and
presence of the people who had been brought from Mozambique. In
the process the cadres who were present threatened to beat him. It
was PW11’s further cvidence that he witnessed these people being
given ZMW100.00 notes by Ismael Chirwa, a confirmed member in

the 1st Respondent’s campaign team.

When cross examined on behalf of the 15t Respondent, PWI11
testified that he saw people being dropped at 03:00hrs and that he
was able to identify the people as there was moon light. He was
unaware that there was a large voter turnout throughout the
country on voting day. He emphasized that his main bone of
contention was that a lot of people who turned up were not from his
arca. He stated thai he was not awarc that the law permits citizens

to register and vote from anywhere in the country.



Questioned further the witness testified that he could only assume
that a report of what he asserted transpired had been written by
the Petitioner whom he had briefed. He confirmed that he did not
see the 1st Respondent at the polling station but maintained that

Ismael Chirwa being his agent as far as he was concerned, was

there.

When cross examined on behalf of the 2nd Respondent My, Banda
testified that he knew that a report about the giving of money was

given by the person he complained to but that he did not see it.

He acknowledged that he was aware that the law permits persons
to cast their votes as long as they are on the queue irrespective of
the time. [t was his position that the 2nd Respondent can be faulted
for allowing unknown persons to be on the voter’s queue. He
nonetheless apgreed that all the voters had National Registration
Cards and Voters cards that enabled them to vote.

In re-cxamination, PW 11 testified that he informed the Pctitioner
about the money that was being given out through a represcntative
in the arca on the poll day.

PW1i2 Andiscn Hjovu

A farmer of Sikalinda wvillage i chiel Nyampandes arca, in

NN

Lusangazt District, He testified that on the 12t of August, 2021



whilst on his way to cast his vote at Ray Primary School he found
Nanius Lungu, Veronica Zulu and Florence Phiri being given money
and told to vote for the 1st Respondent and President Lungu.PW12
was also offered a ZMW 10 note and told the same thing. He
testified that it was one Jacob Zulu a Councilor for the 1st

Respondent that was paying out the ZMW 10 notes.

When cross examined on behalf of the 1st Respondent, the witness
testified that he did not belong to any political party. He agreed that
he did cast his vote and that no one was stopped from voting on the
day. When referred to page 5 of the 2nd Respondent’s bundle of
documents displaying resuits in his ward, it was his evidence that
the Petitioner did get some votes as did the other candidates. He
was nonctheless not satisficd that people voted in the right manner

on account of the payment of the bribes.

He acknowledged that he did not see the 1s Respondent or his
election agent on poll day. FHe further did not see them giving out
moncy. He was not happy to see money being dished out although
he received the money that he was given. He further did not report
to the police about the money being paid. He further confirmed not

having reported the matier to the 204 Respondent.



When cross examined by Mr. Musoka on behalf of the 2nd
Respondent, the witness agreed it was true he got that money and

that he therefore participated in corruption by doing so.

In re-examination, it was his evidence that according to the
document at page 5 of the 2nd Respondent bundle of documents,

the 1st Respondent received the highesl voles at Nyakachonkho

polling station.
PW13 Emeldah Phiri

A farmer of chief Sandwe area in Lusangazi District. It was her
evidence that on the 30% of July 2021, she saw the Ist
Respondent’s car at the Chairperson’s house for Ukwimi Ward. She
was not privy to whatever discussion that took place at the
Chairman’s house. On the 1st of August 2021 she saw borcholc
drilling vehicles at Nkumbal section and when she inquired who
was drilling boreholes, she was told it was the council.

She testified further that on the 20d of August, 2021 a borehole was
deilled and she saw John Phiri a Ward councilor for the PF, at the
site where the drilling was being done. Further that on the 9% of
August, 202 pipes were brought in but that it was discovered that

there was no waler at the site.



It was her evidence that as they were awaiting further drilling to be
done, John Phiri in his campaign message at a meeting held at
Songovwa polling station told people to vote for a party that would
bring development and not one that had no development agenda.
Further that the people were told to vote for the 1st Respondent,

President Edgar Chagwa Lungu and himself as councilor.

That John Phiri further told the people that the development they
were bringing was already visible for all to see such as boreholes,
and donation of cement and iron sheets in other arcas. He went on
to threaten to remove the pipes brought in if the pcople opted to

vote for other candidatces

In cross examination on behalf of thc 1st Respondent, she testified
that Nkumbal section was in Ukwimi ward. She initially assumed
that the drilling was being done by the Government but that the

moment she saw and heard John Phiri, she knew that it was the 1st

Respondent’s project.

She disclosed that she did not know the 18t Respondent’s clection
agent. She agreed that as the 18 Respondent was a PF candidate
there was nothing wrong with him going to a PF Ward Chairman’s
Phiri further acknowledged that she did not hear

house. Ms.

anything that was sar! in the Chosrman’s house when the s



Respondent visited him and hence could not conclude they were

discussing the borehole.

She did however arrive at the conclusion that the Government
connived with the 1st Respondent in drilling the borehole as he was
the one who was standing in the constituency. It was her evidence
that she was happy that the borehole was drilled but not with the
manner in which it was done. She accepted that she did not see the

1st Respondent or his election agent drill the boreholes.

PW14 Michael Mwanza

A headman of Kalikeka village. He testified that on the 7th of
August, 2021 he was invited for a meeting at Saint Gabriel Catholic
church which was scheduled to start 14: 0Ohrs.He went to the
meeting which only got underway at 17:00hrs. The DEBS Mr.
Nkoloma addressed the meeting. He apologized for his late arrival
and informed the people al the meeting that he was a bearcr of a
message from the Repubiican President Mr. Lungu and the Ist
Respondent. That message was that the people must vote for the PF
candidates.

The people present were iaken aback by this message that was
being dcelivered in church and remained quict. According to PW 14,

Mr. Nkoloma then produced ZMW 4, 000.00 from his pocket and



said the money had come from the Ist Respondent and was to be

used to build the Church.

The Priest and Chairman who should have received the money were
not in attendance. The people present therefore asked PW14 in his
capacity as headman to receive the money and he proceeded to do
so. Mr. Nkoloma then repeated his call that those present must vote
for the PF President and Parliamentary candidate. Further that they
were not to receive fertilizer from FSIP if they did not vote in that
manner. They were also to be excluded from receiving the Social
Cash transfer funds. The money given was just a start. More money
to support the Church would be given in return for the congregant’s

vote.

After the meeting, PW14 proceeded to see the Church trcasurcr
Maddalena Phiri to deliver the money received. He was in the
company of Patson Mwanza and Joe Tembo. He handed over the
money and cach of them was given ZMW100.00 in gratitude for
their effort.

In cross examination the witness testified that Mr. Nkoloma was the
st Respondent’s election agent because he was campaigning for

him. He insisted that a person who carries on a campaign for a



candidate is his agent. He was surprised that Mr. Nkoloma was

doing so despite being a civil servant.

Questioned further, the witness confirmed that the 1st Respondent
was not in the company of Mr. Nkoloma and his entourage at the
meeting. He stated that he was not aware that there was a petition
by a UPND councilor over the same ZMW 1,000.00. Further that he
did not report the donation and utterances made at the meeting to
~ the Police or 2nd Respondent. He denied the suggestion put to him

that it was a Catholic Priest that donated the ZMW 4,000.00.

In re-examination, he testified that when the money was given out,

the people present were told that it came from the 1st Respondent.

PW15 Moses Phiri

His evidence was that he is a resident and farmer in Chikuse
village in Chief Nyampande’s area. He recounted that the Tst
Respondent asked a Mr. Malvin Lungu to find him cattle to buy.
Mr. Phiri was approached and he confirmed he did have some for
sale. He later went and met with the Ist Respondent in person who
paid ZMWS5,000.00 cash for two cows. It was agreed that the money
for a third animal was to be collected later.

On the 10 of August 2021 the P+ Respondent sent some men to

his farm to slaughter the animals. The animals were staughlered
™ e



and collected. The following day the 11th of August 2021, there was
a meeting in the village that was attended by a lot of people. The

meat was cooked and given to all the people that were in

attendance. He also ate some of the meat.

After the meal, Kambani Zulu, Felix Nkuwani and Gabriel Phiri all
PF officials informed the people that it was the 1st Respondent that
had bought the meat they had eaten. The people were therefore told

not to vote for the Petitioner or anyone else but the 1st Respondent.

In cross examination he testified that he met the 1st Respondent for
the first time when they were negotiating the price for the cattle and
that was the only issue discussed. The 1st Respondent never asked
for his vote. He confirmed that the meeting took place at Chikuse
Village and the named PF officials tock turns to speak. All the
speakers spoke about the cattle in their quest to persuade the

people to vote for the s Respondent.

He stated that he did not know how many people arc involved in a
campaign. In his estimation 3 cows would not be sufficient to feed
2500 people. He acknowledged that there was nothing wreng with
the 1+ Respondent buying meet to feed his people. His problem was
that a lot of other people who were not in the PF camp were fed as

well,



Asked who won the poll as councilor in his ward, the witness
confirmed that it was an independent candidate that carried the
day. Questioned further the witness confirmed that he voted for a
candidate of his choice. He did not see the 1st Respondent send
Gabriel Phiri, Felix Nkowani or Gambani Zulu to the meeting. He
further did not know who Francis Phiri is. He maintained that the 3
who addressed the meeting are the 1st Respondent’s agents as they

spoke on his behalf.

In re-examination, he told the court that he ate the meat but that
he was not working for the 1st Respondent nor was he in his

campaign team
PW16 Pascal Kambani

A farmer of Kasengu village under Chief Nvampande. It was his
evidence that on the 12t of August,2021, the 13 Respondent sent a
campaign team comprising of 3 persons to Headman Mwasc’s
house to buy a cow. These included Ismael Phiri, Joseph Lungu,
and Anna Lungu being Ward official, Mcember of the mobilization
tcam and Councilor respectively. He explained that Bizerk Banda is

the present Headman Mwase.

Mr. Kambani was visiting at the headman’s house at the time. He

therefore witnessed  the transaction. The cow was paid for and



slaughtered in Mwase village. The animal was then cut up into

pieces on instruction of the 3 gentlemen and given to people freely.

He testified further that people walking past were invited to collect
some meat whilst others were being called by phone for a share of
the prize. The PF officials further hired a motor bike belonging to
Kanyezi Lungu from Mwanza Village to deliver the meat to the far-
flung areas. From where PW16 sat, he saw more than 20 persons
collecting meat. He testified that the recipients of the meat were

told to vote for the 1¢t Respondent by the campaign team.

He stressed that among the people he saw being given the meat
with his “own eyes” as he put it, included Isaac Zulu from
Nkunkuzha Village and Kathrine Zulu from Kasenga Village. He too
ate some of the meat that was being roasted from the headman’s
house. He added that the meal was only being given to people with
voter’s cards. He thus concluded that the meat was being given out

to lure people Lo vote for PF candidales.

In cross ecxamination by counsel for the 1% Respondent, it was
PW18’s evidence that he stood as a Councilor in the past elections
and lost. He disclosed that it was the second time he was losing
and that he had petitioned the result. He agreed that it takes a lot

of people’s effort and inveivement to campaign aad win an election.



He further agreed that when people are engaged to campaign it is
the candidate’s responsibility to feed them. Questioned further
PW 16 stated that he had more than 300 people helping him during

the elections and agreed that it was not possible for one cow to feed

such a number.

He knew that some of the people who turned up had been called by
phone as they told him so. He intimately knew the composition of
the 1st Respondent’s Campaign team as he was at some point a part
of it. He however did not know Francis Phiri or if any of the persons
hc mentioned were the 1st Respondent’s appointed clection or

polling agents.

In re-examination the witness disputed the assertion that the meat
was just meant for the 1st Respondent’s foot soldiers. Both Kathrine
Zulu and Isaac Lungu were not part of the PF but were given some

of the meat.
PW17 Dickson Tembo

A farmer of Chiwa farms in Chief Nyampande’s area, Lusangazi
District. His evidence was that on the 7" of August, 2021, the wife
to the late Chicl Nyainpande visited Chiwa polling station for a

section meeting. e stated that the people called to attend the

mecting were the arca chairpersons and women clubs.



He testified that she informed the meeting that the current Chief
Nyampande had sent her to tell them that they must vote for the 1st
Respondent and President Lungu. Further that it was only after
voting this way that the people would see development in the area.
She and her entourage then started distributing PF T Shirts and
Chitenge Wrappers. The Witness explained that he is Chairperson
for Chikalu section so was present al thal meeting.

In cross examination on behalf of the 1st Respondent, Mr. Tembo
testified that a lot of people received the items distributed but that
he did not report what was happening to the police or the 2nd
Respondent. He further did not inform the Petitioner as he did not

have her number.

In further cross examination Mr. Tembo revealed that he was given
a T. shirt and a ZMW 20. He insgisted that the 1st Respondent was
present at the meeting because his name was mentioned. He did
not see Francis Phiri nor was he able to tell if the chief’s widow was
the 1st Respondent’s polling agent. He concluded thal shc was

becausc she spoke on his behalfl
He was not re-examinced.

PWi8 Melvin Lungu



A farmer of Chief Nyampande area in Lusangazi District. He
testified that on the 37 of August, 2021 an Eriboma truck went to
Msanzala bridge carrying materials to work on the bridge. He

explained that his house is about 1.5 km from the bridge so was

fairly near.

It was his evidence that he went to the site after he had heard
works were to be undertaken at the bridge and found the truck.
The driver of the truck chased him from the site expressing fear
and discomfort that he might take pictures since he was not part of
their team. He did not know the name of this driver. He left and

went back to his house.

The following week a meeting was held at Kalumbi primary school.
Ward officials from the PI' were in attendance, Mr. Lungu was also
present al that meeting. The ward chairperson gave a speech in
which he said that the Msanzala bridge had taken long to be built
but that the 1st Respondent had come in to make a difference
despite not yvet being a Member of Parliament. That he was
therefore going to do so much more if he was granted a vole by the

pcople.

He testificd further that youths f{rom different villages were

. . [y T TN . ot ] ,g.‘!. .
employed (o work on the bridge. The Eriboma truck remained at the



site and was only withdrawn afier the elections. Other vehicles
replaced the truck and work stopped for 14 days after elections.

Construction works have since resumed and one pillar has been

lifted at the bridge.

He added that the speech given by the Ward Chairperson attributed
the work to the 1st Respondent and there was no mention of
Shachitari Ltd. It was his further evidence that the Eriboma

vehicles are no longer seen at the site.

He Llestilied further thal he stood as an independent candidate at
the election and lost to another independent candidate. He added
that the 1st Respondent polled the highest votes at Chimphangala-1
polling station having attained 252 against the Petitioner’s 36 as

per page 3 of the 2rd Respondent’s bundle of documents.

When cross examined by counsel for the Ist Respondent, it was Mr.
Lungu’s testimony that he was a member of the PF until the last
clection when he was not adopted to recontest his seat as Councilor
for Singozi ward. He was not upsct by that decision. he tcstified
further that he has known the I+t Respondent for five years but that
he did not know the type of businesses that he runs. He thus did
not know that the Ist Respondent has a construction company or

that he hires out cquipmeaent.



When referred to the addendum between the Ministry of Local
Govemmeﬁt and Shachitari Contractors Limited on pages 14-16 of
the 1st Respondent’s bundle of documents, Mr. Lungu stated that
the content of the document was different from what was obtaining

on the ground so he did not agree it was a government contract.

He testified further that the meeting he referred to that took place
in the village was a PF meeting but everyone was free to attend it.
No one was being chased away. It was one Gabriel Phiri that gave
the speech that he alluded to. As far as the witness was concerned
Gabriel Phiri was the 1st Respondent’s agent because he was a PF
Ward chairman. He was however unable to tell if he was an clection
or polling agent.

He did not agree that Shachitari hired the equipment from Eriboma
Enterprises as that is not what was disclosed at the meeting.
Questioned further the witness cenfirmed he did not sec the Ist
Respondent at the bridge and did not know Francis Phiri. his

professed election agent.
That was the Petitioner’s casc.

3. The 1st Respondenis Case

The 1w Respondent filed an answer, affidavit in support of answer

and bundle of documents on the 190 of September, 2021 and 170 of



September, 2021 respectively, Ten (10) witnesses gave evidence in

aid of his defence.

1RW1 Jerry James Lintin

His Royal Highness, the current Chief Nyampande. His evidence
was that he did not know the Petitioner and that the allegations
levelled against him were unfounded. He stated that as a Chief it
was his duty to receive visitors in his kingdom whether it is for
benevolence works or candidates paying a courtesy call during
campaigns. He testified that as tar as he was aware no candidate

was ever prohibited from seeing him.

When referred to paragraph 6.2 of the Petition, he stated that the
allegations contained therein suggesting that chiefs were openly
campaigning for PF candidates and ferrying voters were untrue. He
stated that he had remained totally neutral in his dealings and that
he always advised candidates that it was their duty to persuade the

clectorates to vote for them and not his.

As regards the allegation that he had ferricd voters on voting day,
he testified that the only persons he carried along were his retainer
and carctaker, He further disputed the evidence of PW7 to the effect
that he called GGOZA coordinators to issuc the alleged threat. He

added  that individuais  and  organizations  do  go  about  their



business in his chiefdom. It was customary that they pay a
courtesy call on the chief. From what he gathered when GGOZA

officials visited him, the organization was in the chiefdom to

encourage people to vote.

He testified further that contrary to PW17’s evidence, he did not
send his late uncle’s wife to deliver a message at a meeting
reportedly calling an attendees to vote for the PF candidates. It was
his evidence that he did not ask her to run any campaigns for or

against any candidate.

In cross examination, by Counsel for 2nd Respondent, he testified
that from his wunderstanding GGOZA was an independent

organization and not a part of the ECZ.

When cross cxamined by Mr. Mwanabo Counsel for the Petitioner,
it was 1RW 1’s evidence that he had known the 1st Respondent for a
very long time and way before he became chief. He assumed the
throne sometime in January, 2021. He could not recall if the 1s
Respondent wvisited him at the palace but did not rule out the
possibility as he received a lot of visitors.

He testified that he came lo hear ol the name Margret Zulu the
Petitioner, somcetime before he became chief through a person who

told him that there was a lady who had petitioned the pervious M



bearing that name. He next learnt of her during nomination time of
candidates who stood in the last election. He had thus only seen
the Petitioner and placed her name to a face in Court. Cross
examined further; the witness testified that he did not ask to see

the Petitioner earlier with a view of persuading her not to petition

the election result.

He informed the court that he had meetings between May 2021 and
12th  August 2021 with his headmen as per custom. The 1st
Respondent was in attendance at one of the meetings but that he
could not remember who he was with. He agreed that he was aware
that it was wrong for a chief to openly support a particular

candidate but qualified that he did not do such a thing.

It was his further evidence that he knew that it was wrong for a
chief to avail transport to voters and distribute campaign materials
for one particular candidate. He maintained that his denial of such
things occurring was becausc they never happened and that the

witnesses who testified to such occurrence falscly accused him,

IRW?2 Musenga Misenga

A Contract Manager of Shachitart Contractors Linuted. He disputed
as mmaccurate and untrue the content of paragraph 6.5 of the

Petition alleging that the 13 Respondent buill Msanzala bridge. He



explained that this work was a part of a contract or project his
company started executing in 2017.The project was for the

maintenance of a road from Petauke Boma to Chikowa Rural Health

Center.

He testified further that the initial distance covered in the project
was 70.9 kilometers and that the scope of the work included
clearing and grabbing of trees and vegetation, formation of the
roadbed and drainage works that extended to culverts and

gravelling.

The wilness testified further that from the lime the company
started work in 2017, there were plans by the client Ministry of
Local Government to construct two bridges within the stretch.
Msanzala bridge was one of the two bridges. He explained that the
construction of the bridges was postponed due to insufficient
funds. That towards the end of 2020 therc was re-scoping done and
some graveling to be undertaken was reduced to cater for funds for

construction of the bridge.

Further that in 2021 a valuation order was issued to Shachitari to
execute the works on the bridge. He identified the document at
pages T4, 15 and 16 of the 20 Respondent Bundle of documents as

A

o

an addendum that was miiated as a resull of the valuation order,



According to the witness, after the execution of the addendum that
was witnessed by the company’s Director and Permanent secretary
for the Ministry, Shachitari had to mobilize and started execution of
the works which are still on going. He further stated that the pieces
of equipment that were seen at the bridge were hired by Shachitari
constructoers. These included the excavator and the lowbed used to
carry the excavator. He concluded that it was therefore not true

that the 1st Respondent was the one executing the works.

In cross examination Mr. Musenge stated that the equipment was
hired for 10 days. He confirmed that he was not the owner of
Shachitari Enterprises but an employee. He acknowledged that his
names do not appear in the addendum as contract manager and
that the decument also did not specifically mention Msanzala

bridge.

He further agreed that he was not present at any meeting held for
the PF at Kalumbi School during the campaign period. It was
therefore truc that because of that he did not know what was said
at the mecting.

In re-examination it was his evidence that the scope of work in the
addendurn imcluded a reduction of the amount of gravelling in order

to accommuodiate the construction of the bridge.



IRWS Enock Zuly

A headteacher at Mwanika primary school. Reacting to the content
of paragraph 6.4 of the Petition, he stated that it was true that the
school has a problem with class accommodation. Because of this
the Mwanika community and the PTA had a meeting on the 24th of
February 2021 to consider what could be done to resolve the

challenge and repair the I x 4 classroom block.

It was then agreed that they should find people who could help the
school. One of the people who showed interest in extending help
was the 1st Respondent, who was a business man in Petauke
District. The PTA representative and an Induna to the chief went to
meet the 1st Respondent on the 1s of March, 2021 to explore, what

assistance could be rendered.

After that meeting, they returned with 20 pockets of Cement which
was delivered to the school on the same date. The community was
mobilized and arranged for sand and bricks. In the same month of
March 2021 works to rcnovate the scheol started. Later the PTA
representative and the Induna contacted the 151 Respondent with a
request for iron sheet. The Ts Respondent accordingly delivered

some iron sheets to the school on the 30t of March, 2021,



Mr. Zulu testified further that the renovations had not been
completed to date. It was therefore not true as suggested by Pw?2
that the roofing sheets were brought at the end of July 2021.He
added that at the time the 1st Respondent brought the roofing
sheets he made him sign for the delivery in the log book which he
had with him in court as a subpoenaed witness. He referred to
exhibit “ED4b” of the 1st Respondent’s affidavit in support of the
Answer which he confirmed was a copy of the entry in the log book

showing the date of delivery as per entry dated 30th March 2021.

It was his further evidence that the minutes for the PTA meeting he
had earlier referred to are at pages 10-13 of the 1st Respondent’s
bundle of documents. He reiterated that the materials were brought
on the 30th of March, 2021 and that the 1st Respondent was not a
Parhamentary candidate at that time. He added that the 1st
Respondent never came to the school between 14th May and 12th

August, 2021 being the campaign period.

In cress examination by Mr. Mwanabo, Mr. Zulu testified that it
was the PTA that was overseeing the works on the classroom block.
He disclosed that it was a Mr. Luka Zulu that recorded the minutes
prescented before court. He acknowicedged that he was not in the
meeting which s why his names do not appear in the minutes but

was bricled about o by Mr. Zulis o scnior jeacher. Questioned

8



further the witniess confirmed that Mr. Luka Zulu’s names also do

not appear in the minutes in spite of the fact that he recorded the

proceedings.

He testified further that the issue of who was going to be voted for
did not come up in the meeting according to the minutes. When
referred to the entry in the log book and extract marked exhibit
“ED4D” referred (o above, Lhe wilness disclosed thal it was the 1st
Respondent who endorsed the comment in the log book at the time
of delivery of the material. [Ie disputed that the works were done in
the month of August 2021 though he agreed he did not have the

proof that it was not actually done in that month.

In re-examination, the witness testified that the works were done

between March and April, 2021.
1RW4 Joseph Mbewe

A teacher working at Chingolo Primary school. His evidence was
that he joined the school as head teacher in February 2018.The
water source for the school was a nearby strecam. An application to
have access to water was first done in 2019.Upon being given
advice by the DEBS and Municipal council on the procedure to

apply for a berchole, the school successiully met the requirements

and filed its application.



In 2021 officers from the concerned Ministry came to install the
long-anticipated borehole. The machinery, equipment and
Personnel were all from the said Ministry. He explained that first it
was an engineer who came for a survey and this was followed by a
team that did the actual drilling. The final team came to install the
equipment. According to the witness all these were government

employees.

He referred the Court to pages 5 ,6 and 7 of the 1st Respondent’s
bundles of documents. He testified that these documents record the
detail of events that occurred in relation to the borehole and drawn
from the log book that he had in court. When referred to pages 6 of
the 1st Respondent’s bundle of documents, it was his testimony
that the Department of Water Resources Development visited the
school to undcrtake a geo Physical survey for Chingolo primary on
the 28t of May 2021 .A record of that visit was signed by a Mr. Zulu

a Senior Hydrologist

Other visits include what appcars on page 7 of the 15t Respondent’s
Pi pag
bundle of documents confirming when the borchole was drilled and
page 5 the date of installation of the handpump. To be specific that
the bore hole was sunk on 29 July 2021 by a team led by a Mr.
y A

Charles Sali cell 09776046060, On the same page 7 is a record of



the visit on the 20 of August 2021 at which a Mr. Chifumu Ngoma

an Engineering assistant came to:

1, Install a pedestal stand in concrete
2. Marking out of a soak pit

3. Casting of concrete lid for soak pit.

He too left his contact details and advised the school about the

imminent return of a final team to do the installation.

The last visit came on 25% of August 2021 at which the final works
for installation were done. He noted that a record of this visit was
not included in the bundle. He added that the school now has
running water. He concluded based on the above, that it was not
true that the st Respondent came to the school to drill a borehole

as alleged in paragraph 6.1 of the petition.

In cross examinatiorn, Mr. Mbewe testified that the he did not have
any document to prove that he was a headmaster of the school. He
explained that the works on the borchole were done in collaboration
with the community. People in the community contributed in form
of crashed stones, man power and delivering of river and building
sand. He maimntained that the Ministry of Water and Santlation and

[Environmental Development did not do the work by itsclf.



When referred to page 7 of the 1s Respondent’s bundle of
documents, it was Mr. Mbewe’s evidence that the details on that
page were written by a Mr. Chanda Saka, the Senior driller from the
Department of Water Sanitation and Environmental Protection. He
testified further that the rig used to drill the boreholc was a GRZ
vehicle although he did not capture its full details. He further
stated that there has not been a handover of the project by the

Government.

It was his evidence that he never attended any campaign by the PF
and therefore would not know if the boreholes were used by
anybody to campaign for the 1st Respondent. He further confirmed
that the drilling and installation of the boreholes was done during

and after the campaign period.

1IRWS Alick Phird

A teacher at Maila day Secondary School. He was asked to
comment on the allegation in paragraph 6.1 of the Petition that the
1st Respondent sank a bore hole at the school. He testified that he
has been a spokesperson and headteacher for the school from 2018
to date. He revealed that since its inception, there had never been a

horchole at the school. The school cnrolls pupils on a weekly



boarding basis thus being on campus 2 weeks at a time. Pupils

were therefore expected to draw water to bath.

In its resolve to ease this challenge, the school requested for a
borehole in writing through the Lusangazi Council Chairperson the
late Mr. William Banda. Mr. Phiri personally took the request letters
to the Council chairperson and the DC on the 30th November, 2020

and was asked to wait for the outcome.

Sometime in May, 2021 he received a phone call from an officer at
Department of Water Resources Headquarters for Eastern Province
informing him that they would be visiting the school to establish
possible sites for drilling a borehole. On the 29t of May, 2021, he
received officers from the Department of Water Resources and they
managed to spot out sites where the borehole could be drilled. The

officers finally rcturned to drill the borchole on the 29th of August,

2021.

Mr. Phiri testified that he made the officers from the Ministry sign
his log Look on the 3 visils they had come through as witnessed on

pages 3,4,5 and 6 of the 13 Respondent bundies of docurments.
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In cross examination by Mr. Mwanabo, he iestified that he did not

produce any document o show thal he is head masier for the

school or Lo confirm that his apphcation jor g borchole was



approved by any governmenit department. He testified that the
application for a borehole was made on the 30th of November. 2020.
Further that the application was addressed to the Council
Chairperson for Lusangazi District and copied to the District
Commissioner. He did not apply to the Department of Water

Resources and Development.

He testified that the person who called him was an engineer from
the Department of Water Resources and that his name was
Katanekwa Katanetwa. The Council Chairperson had also called
him. He acknowledged that he did get the feeling someone in the
background might have been pushing for the boreholes to be drilled
at the school. Further that the person he suspected to be doing so

was the Council Chairperson himself.

It was his evidence that the drilling was done by the Department of
Water Resource Development based on what they wrote in log book.
He acknowledged that he was aware that at the time he received the
phone call from the Council Chairpersen sometime in May 2021,

the Councils had been dissolved.

He agreed that the person who called him was therefore no longer
Council Chaitrperson person atl the time and that the horechole in

issuc was sank during the campaign period. Further that {he works



for the borehole commenced but that by 12th of August, 2021 he
had not received any official document from the Government

sanctioning the work at the time.

Cross examined further the witness testified that he had not
attended any PF meeting so he was not in a position to state if the
borehole was used as a campaign tool or not. He agreed that
members of the community were awarc that a borcholc had been

sank.

In re-examination he reiterated his earlier position that the
borehole was sank by the Department of Water Resources and
Development and an application letter was sent to the Council

Chairperson for Lusangazi District.
IRWS Dominick Mubenge

A head teacher of Mangolo Community School. In response to the
allegations in paragraph 6.1 of the Petition, Mr. Mubhenge testified
that on the 241 of July, 2020 a mccting was held by the school
together with some local leaders to discuss developmental projects.

Onc of the projects was the drilling of a borehole at the school.

it was resolved that contributions were Lo be made by cach village
to raise the suim of ZMW1,500.00 which was required o pay for the
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borehoie that was to he sank by the District Councti In carly



February, 2021 the school received some officials from the District
Council that came to survey possible sites where a borehole could

be drilled. They did the survey and left stating they would be back

in May of the same year.

He testified further that on the 17th of May, 2021 the council
officials arrived with a driller to sink the borehole. However, the
works could not commence on the said day as they had a
breakdown with their machinery. A month later on the 18th of June,

2021 the team came back and a borehole was drilled successfully.

On the 19t of June 2021 the borehole was handed over to the
community and a receipt of ZMW 1,500.00 was issued. When
referred to pages 1-3 of the 1st Respondent bundle of documents,
the witness stated that these were the minutes for the meeting
which was held on the 24t of July, 2020. Agenda item 4c¢ listed the

issue of financing of the horehole as a subject of discussion.

He went on to state that page 5 of the 1t Respondent’s bundle
confirmed the visit of the 17 of May, 2021 and the receipt of the
sum of ZMW 1, 500.00 from Mangolo Community school. Further
that page 6 confirms the visit and drilling of the bore hole on
the 18t of June 2021 as stgned by Lusangazi Town Council. The

receipt for the payment of ZMW 1,500.00 thai was issued is at page



7 of the bundle dated 19" June 2021. He conciuded that in light of
the evidence above it was not true that the 1st Respondent drilled

the borehole at the school. It was Lusangazi District Council that
did so.

In cross examination, Mr. Mubenga testified that the PTA agreed to
raise ZMW 1500.00 as that was the amount the school was advised
to come up with by the Council. He stated that he did not know the
commercial cost for drilling a borehole. He did not have any
document before court to show that he applied for the sinking of
the borehole to the named council. He further did not have any
document to show the approval of the application by the Council.

He stated that they had 7 villages in the locality and that
contributions collected from thc villages amounted to ZMW 2,
520.00 out of which ZMW [,500.00 went to the drilling of the
borehole. He stated that he did not have any evidence before Court

confirming receipt of money from the villages.

He was awarc that Parliament was dissolved on the 14t of May,
2021 which also affected the councilors tenure. He thus agreed that
from that date there was no councilor or chairperson working in the
councils to approve projects like dritling of borcholes. He disclosed

3

that the communication of the borchole being drilled ot the school



was done through their former area Councilor for Chisangu Ward,
Mr. Mwanza. Further that it was Mr. Mwanza that availed him the

form that he took to the District Council sometime in February,

2021.

Mr. Mubenga testified further that the borehole was handed over to
the schools by workers from the district Council but that he did not
know their names and positions. He added that he did not attend
any campaign meetings held by the PF. He therefore would not
know if the borehole was used as a campaign tool for the 1Ist

Respondent.
The witness was not re-examined.

1IRW7 Denial Phiri

A driver by profession. He was referred to paragraph 6.3 of the
Petition relating to the payment of ZMW4,000.00 to a church by the
1st Respondent. His evidence was that he is secretary for a section
of St Gabriel Catholic Church where he also carries out pastoral

dutics on Sundays. The Parish pricst was Father Gastonce Sakala

at the material time.

He testified that Father Sakala was sent o work from Nigeria.
Before he left, he expressed his dissatisfaction witn the state of the
chureh infrastriciure and his resolve to contribute o extending its

10



building. The Father specifically stated that the bricks that were
molded the previous year were not enough for the contemplated
extension works to the Church. His message as he left was
therefore that he would be sending people to check on how work
was progressing.

True to his word, Father Sakala later sent a sister and lreasurer
from the Petauke Parish named as sister Ruth and Brother Robert
Njovu to visit the church on the 8t of August 2021. After the
service, they revealed that Father Sakala had sent ZMW 4, 000.00
to the church to buy food for the people who were moulding bricks
to be used for extending the church. The money was handed over to
him.

2 days later, a meeting was held with all the church leaders and a
budget was drawn up for the food to be bought. It was therefore his
testimony that the allegation that the 1s! Respondent denoted the
moncy was untruc. He further disputed PW 11’s evidence suggesting
that the money came from the DEBS a Mr. Nkoloma, allegedly in
return for votes in favour of the 13t Respondent and President
Lungu.

He added that it was not truce that Madelainna was the treasurer.

He clarificd that shic was actually father Gaston's mother. 't was



his evidence that he handed over the money received to Bellina

Phiri the treasurer

In cross examination, it was 1RW7’s evidence he was not the Parish
priest but was the one who pastors at the Church. Further that
Father Sakala was sent to Nigeria in 2020. He stated that he was in
touch with him and that the last time they communicated was in
August 2021, after he sent the money. Father Sakala had called to

ask if the money was received.

Mr. Phiri admitted that no record was produced before the court to
confirm that the money was received. It was his position that he
received the money on the 8th of August 2021 around 12:30 hours.
When asked why he was giving a different date from the one a
previous witness had given the Court. He maintained that he was

talking about the money he received and the date he received it.

He did not have any document before the court to confirm he was
running St Gabriel’s Church.

1RWS Billy Daka

Also, hcadman Chule of Chule village in Chicl Sandwe’s arca. He
was referred to paragraph 6.4 of the Petition and the allegation
therein that the 19 Respondent distributed Twenty nine (29) bags of

cemenl to Mangolo Community School. He testified that this was



not done during the campaign period. He recalled that the delivery

was on the 17th of April, 2021.

He testified that he was the one that went to buy the cement after
the PTA chairman for the school Mr. Peter Banda approached the
1st Respondent for assistance. The PTA Chair felt 1IRW8 was best
placed to buy the cement as the school was in ‘his hands’ being a

headman.

The 1st Respondent accordingly sent ZMW4,400.00 via airtel money
to Mr. Daka and he went to buy the cement from Sinda. He bought
29 pockets of cement on the 17th of April, 2021.He added that the

1st Respondent had no position at that time.

In cross examination, the witness confirmed that he did not have
documents before court to show that he was headman Chule or
receipts for the purchase of the cement. He stated that he saw the
1st Respondent on the 30t of March when he visited Mwanika to
deliver iron sheets. A light truck was used to deliver the sheets but

he could not recall the vehicle the 15t Respondent came with.

He testified further that the PTA chairman is the one who
approached the I+ Respondent and asked for pockets of cement for
the school. He added that the money was sent through airtel money

but accepted thwl he did not show the court the notification of



payment. He maintained that the contributions were not made
during the campaign period. He agreed that he did not produce any

document so show the handover of the materials to the PTA

chairman.
1RWS Mwenda Sakala,

A farmer and resident of Teteke Farms in Chief Sandwe’s area. In
response to the allegations in paragraph 6.4, it was his testimony
that on the 11th of April 2021, he accompanied 11 headmen to the
office of the 1st Respondent. He testified that the headmen went to
request for roofing sheets for a 1x2 block at Teteke Community
school. The Ist Respondent told them that he had heard their
request and asked that the PTA Chairperson and one headman
should go to see him at a later date to collect the iron sheets. He
added that at that time, the 1% Respondent was not yet a candidate

for the elections.

On ihe 15" of April 2021 Mr. Sakala in his capacily as the PTA
Chairman and headman Mbande went to Petauke to collect the iron
sheets from Ertboma Lodge on instruction from the 1st Respondent.

The Manager at the lodge handed over the sheets to them which

they then delivered to the school. It was thus his conclusive

; . . T T s acaiticlont Py
response  that the allegations against the 1T Respondent were



untrue. He maintained that the iron sheets were acquired before
the campaign period.

In cross examination, Mr. Sakala’s agreed that he had not
presented any documentary evidence to the court to back his
claims. He explained that he did not sign any document at the time
of the collection of the sheets. There was further no record of
receipt of the sheets at the school. He acknowledged that in
hindsight, it was necessary to document receipt of the iron sheets

for accountability purposes but that this was not done in this case.

Questioned further, it was Mr. Sakala’s evidence that the school
was prompted to seek help as enrolled children were learning in
thatched roofed structures. He agreed that the period between the
delivery of the sheets and the dissolution of Parliament was less
than 2 months. He nonctheless insisted he had no idea who was
seeking to stand as candidates in that period and only established
this around June 2021.No one else was approached for assistance

in the period May to August 2021.
IRW10 Elias Daka

The 1% Respoondent heiein. e testified that he is a Member of

arliament  and bhusinessman. Among the businesses he runs



include a construction company that also leases out equipment, 18

involved in transport, mining and owns a lodge and a school.

He dismissed as false the allegation in paragraph 5 of the petition
alleging his association with chiefs to lure voters to vote for him. He
testified that there was no such occurrence in Msanzala. In fact,

that Chief Nyampande was before the court and dismissed the

allegations as untrue.

He also disputed the allegation that he was drilling boreholes and
delivering building materials at Chingolo as alleged. He testified
that witnesses had come before court and gave evidence on who
actually drilled the boreholes. He categorically denied drilling the

boreholes at Mangolo or Maila day schools or at Mwanza village and

Chizalila village as alleged.

In response to allegations in paragraph 6.2 that the chiefs were
campaigning for the PF Presidential candidate and for him as
Member of Parliament, the 1t Respondent disputed the claims. He
stated that the chiefs were not his campaign managers or election
agents, That the only truth he could attest to was that Chief
Nyampandc had called for o mecting for all stakeholders in hig
that meecting were representatives of the Ministry of

chiefdom. In

en and churches. Al politiciang  were  aiso i

ealth, headn



attendance, The chief called for the meeting in reaction o what was
described to be the escalating covid 19 cases in the area. The
health officials present explained the threat that the disease posed
at that particular time. The chiefl thus expressed his desire to

lockdown any gatherings in the chie{dom.

In response to the allegation in paragraph 6.3 of (he pelition
_contending that he donated ZMW4,000.00 to a Catholic Church tc
lure votes, Mr. Daka stated that this claim was also untrue. He
reminded the court that a witness gave evidence that the money

had in fact been donated by the Parish priest.

He referred the court to pages 8 and 9 of his bundles. He stated
that the same was a copy of a Petition for the Local Government
elections in which one Emeldah tungu had petitioned Cosmas
Mulenga raising a similar claim of payment of the same amount of
money to the church. That this was in essence the same allegation

that had been leveled against him.

He also denied the allegations in paragraph 6.4 of the petition.
According to the witness, the cemernt alleged to have heen donated
by him to Mangolo School was done lon g before he was a candidate

in the past clection. He explained that he was asked for help and

eave oul the matenials on a charitabis hasis.



He also dismissed as untrue that he renovated Mwanika Scliool
during the campaign period. What was true was that the materials
in question were requested for by the school through the PTA and
subsequently donated long before the elections on the 30t of March
2021. Commenting on the donation to Teteke Community school,
the 1st Respondent testified that he also made the donation to the
school of Iron Sheets before the election period contrary to what

had been alleged.

In response to the allegations in paragraph 6.5 of the petition
linking him to the construction of Msanzala bridge, it was the 1st
Respondent’s testimony that he was not involved in the works. He
reminded the court that a witness from the company that did the
work came before the court to confirm that fact. He made reference
Lo and relied on the addendum on pages 14, 15 and 16 of the 1=t
Respondent’s bundle of documents signed between the Ministry of
Local Government and Shachitari Contractors, the party he

asserted was engaged to do the work.

In response to paragraph 6.6 linking him to GGOZA, Mr. Daka
stated that the claims therein were untrue. He encountered the
organization carrying ott its work whilst he went about his

business. The organization was sensilizing people to go and vote for



a candidate of their choice. At no point was he introduced to the

NGO as a wing of the Patriotic Front.

it was also untrue that he had any involvement in the ferrying of
voters as contended in paragraph 6.7. According to the witness, he
did not ferry anyone to any polling station nor did he hire any
transporter to do so. Also disputed was the allegation in paragraph
6.8 that he was giving food to lure voters on poll day. He denied

ever doing so.

He was further not in any place where the Petitioner and her
campaign team were as claimed. He was in fact in Chikusi,
Kashabele, Teleke and Sichilima areas at the alleged time and date
that it was contended he and his team were disrupting the

Petitioner’s meetings.

Explaining his role in the PF mobilization team, the 1st Respondent
testified that their mandate as a team was to sensitize people in the
constituency to register as voters. His role ended there. The
allegations in paragraphs 6.10 were thercfore false. All the
allegations and assertions linking him or his agents to GGOZA and
its activities were denied as being untrue.

Moving on to paragraph 7, the 1st Respondent contended that a

medical report would have been availed by the Petitioner if it was



true there was any violence. He contended further that if there was
any truth in the assertion that he breached the electoral code as
stated in paragraph 8 of the petition, the Petitioner would have
lodged a complaint to ECZ which was not done. Neither he nor his
agents were ever called by the 2nd Respondent hence the conclusion
that even the letter presented to be a complaint on page 9 of the
Petitioner’s bundle of documents was not delivered to the

Commission.

He accepted the averment that he was duly elected winner and the
result of the elections. His party claimed 6 wards from the 11
contested. 3 were won by independent candidates and 2 went to the
UPND. He beiicved that such an outcome would not have been
possible if the allegations of his wrong doing were true. He therefore
did not agree with the claim in paragraph 11 that the majority of

voters did not vote for a candidate of their choice.

He testified furiher that his witnesses had given evidence relating to
when he made the various donations contrary te what was stated
by PW2, PW3 and PW4.tHe submitted as ludicrous the suggestion
that he had the powers to request a chief to campaign on his

behall, In [act, that his arca counciior even losi in the area that it

was alleged he had done wrong.

T



He accepted having purchased 3 cows from PW15 but that he did
so to feed his foot soldiers that were working with him in the
campaign. That he had over 3000 persons working for him covering
the 11 wards. He explained that his vehicles were indeed used at
Msanzala bridge to deliver an excavator which was hired by
Shachitari contractors. However, it was not true as contended by

PW18 that he was responsible for building the bridge.

He prayed that the Court uphold his election and declare that he

was duly elected by the people and for any other relief the court

may deem fit.

When cross examined on behalf of the 2nd Respondent, the 1st
Respondent agreed that ECZ did inform candidates the dos and
don’ts leading up to the elections. He confirmed that he was not
summoned by the 2n Respondent in relation to a complaint lodged
by the Pelitioner as preseated on page 9. He as such, never al any
time attended a conflict management mceeting pertaining to the said

complaint.

He was further never summoned by the police relating to any
complaint filed by thc Petitioner. HHe agreed that he had polling
agents at all the 73 polling stations and at the tolaling center. He

did not receive any complaint about the 204 Respondent from any of



his polling agents. ECZ therefore conducted a free and fair election

as far as he was concerned.

When cross examined by the Petitioner’s counsel, The 1st
Respondent testified that he had known Chief Nyampande from his
childhood. The chief was therefore not a stranger to him. He

accepted having had social conversation with him on the occasions

that they met.

An Induna communicated the invitation to attend the meeting
called for by the chief alluded to in his evidence earlier. The second

meeting he could recall was when he went to pay a courtesy call on

the chief before the campaign period.

He testified further that he had no knowledge of the councilor
having admitted donating the ZMW4,000.00 to the church or about
a finding to that effect by the Local Government Tribunal in its
Judgment. He agreed that the Petitioner in the present matter was
not the one who had madc the claim of the ZMW4,000.00 payment
in the named local Government Petition.

Questioned further, the st Respondent did not dispute making the
donation to the schools. However, his position was that he Jdid so

outside the campaign period i 2021, {le agreed that there was



nothing before the court to show he had engaged in previous

philanthropic activity involving the schools.

He agreed that he worked with over 3000 people in his caﬁipaign.
He further agreed that he was not always with his foot soldiers. He
did not dispute that there were ward chairmen and councilors in
his team that campaigned on his behalf. He insisted there was
never a time he met with the UPND campaign team as contended in
paragraph 6.9 and would not know if there were other people
campaigning for him in the mentioned locations. He acknowledged
that there was no mention of an assault in the election petition and
that therefore in such circumstances one cannot be expected to
submit a medical report on an allegation of intimidation which is

what was plecadcd.

He accepted that he did not produce the contract by which he hired
out equipment to work on Msanzala bridge. He further admitted
that the contract on pages 14-16 of his bundle being the addendum

relied upon makes no mention of the hiring of cquipment from him.

He acknowicdged further thal the 3000-foot soldiers he referred to
were representing his party and that the beneficiaries of the
campaign messages given out were the sponsored candidales that

mcluded b His involvement with the PF mobilizalion icam was Lo



encourage people to register as voters. His intention to contest the
election came much later when PF put out an advert inviting

persons to contest. The mobilization team ceased to exist once the

campaigns started.

in re-examination the witness testified that he had been engaged in
philanthropic activity from about 2014. This was why the
community leaders knew about Eriboma a company associated
with him. He was aware of the challenges faced in the community.

He therefore extended help where he could.

4. The 2nd Respondent’s Coase

The 2rnd Respondent called one witness.
2RW1 Lucy Phiri

A Chief Administration Officer for Lusangazi town Council. It was
her evidence that she was the returning officer for Msanzala
Constituency in the 2021 elections. Her duties as returning officer
were to oversee the General elections in the Constituency with the
help of her assistant returning officers, three field works and one IT

officer.

She testified that on the 120 August, 2021 the General elections

<

were conducted in Msanzala Constituency. The 20! Respondent



started receiving results in the Constituency the next morning at
around the 02:00hrs on Saturday the 13t August 2021.The last

poiling station’s results came in around 04:00hrs.

After all the results were in, the candidate that was declared winner
had over 14, 000 plus votes. The second polled 6,000 plus votes.
She confirmed the results declared to be as indicated on page 1 of

the 2nd Respondent’s bundle of documents.

When referred to the complaint letter at page 9 of the Petitioner’s
bundle of documents, it was her evidence that she was sceing the
letter for the first time in court. She only remembered seeing a
complaint letter from the Democratic Party which was later
withdrawn. It was her evidence that she was not part of the Conflict
Management Committee but that the District Electoral Officer who
was a part of the Committee would engage her in her capacity as
returning officer whenever a complaint was lodged by a party. She

was thus only alerted about the Democratic Party’s complairnt.

The witness also relied on the affidavit she swore in support of the

2nd Respondents Answer to be part of her evidence.

In cross  examination by Mr. Songolo on behalf of the 1
Respondent, it was her evidence that she did not receive any

complamt from the Petttioner thai there was undue influcnce {rom



i e

the PF during the campaign period. Further that she did not receive
any complaint that the UPND were being threatened and

intimidated.

There was also no complaint that the PF were engaged in
donations, sinking of boreholes, roofing of schools and distribution
of cement in Msanzala during the campaign period. She further
confirmed that there was no complaint received about chiefs siding
with the PF candidates or about the activities of an NGO named
GGOZA. It was her further testimony that there was no complaint

received from the Petitioner specifically.

She further confirmed as accurate the figures contained in
paragraph 11 of the petition. Thus, the total number of registered
voters was 41500 and 25620 voters cast their votes. This translated
into a percentage turnout of 61.7%. She agreed that it was

therefore true that over half the voters voted.

It was her further evidence that there was no complaint received
that people were stopped from voting on poll day or any report from
police officers manning the polling station to the effect that PF
candidates were feeding people at the polling stations.

Cross examination by Mr. Mwanabo on behalf of the Petitioner, Ms.

Phirt agreed that Msanzala is a vast constituency with a distance of



about 67 km from the Council offices to Lusangazi District. It was
her evidence that she and her team were going round the polling

stations and there was no one queuing up at the stations before the

election day.

She testified that she did not attend any campaign meetings held
by different political parties or the meetings called by the chief. It
was her evidence that she was not a member of the Conflict
Resolution Committee and that people with issues were not meant
to direct their complaints to her office but to the District Electoral

officer Mr. Mbilisha, who was her senior.

She was not aware whether or not the District Electoral Officer had
a book in which complaints reccived were recorded. When referred
to page 1 of the 1st Respondent’s bundle of documents, Miss. Phirt
testified that the said document was the Gen 21 form and that it
was prepared by a techuical support officer and assistant returning
officer IT.

Pressed furiher Ms. Phiri agreed that as the document bore her
signature, she qualified to be considered its author, She further did
not dispuie that she declared the winner of the clection and

released the GEEN 21 form to all the parties. She acknowledged that



the document was supposed to be witnessed by all the participants

but that only the Socialist Party did so in this case.

Questioned further, it was her evidence that the document at “pages
3 to7 of the 2nd Respondent’s bundle of documents was the Gen 19
form and that it was supposed to be witnessed by all the parties.
She admitted that it was only witnessed by two of the parties in this
case. She agreed that the fact that an electoral malpractice is not

reported does not make it right.

There was no reexamination and that marked the close of 2nd

Respondent’s case.

5. Submissions

1.The Petitioner’s submissions

The Petitioner filed into Court written submissions on the 19 f
August, 2021. A considerable portion of the submissions was
dedicated to a synopsts of the evidence before court and
justification for the conclusion that the Petitioner has established a

case for the nullification of the clection as prayed.
In making specific arguments on the law, it was submitted that the

orounds upon which the clection of a candidate as member of

Parliiment may be nullified by the High Court are set out in



section 97 (2) paragraphs {a), {b) and (¢} of the Electoral Process

Act No. 35 of 2016

It was submitted that section 97 (2) (a) of the Act shows that the
election of a candidate as a Member of Parliament can be nullified if
the person challenging the election of the candidate demonstrates
to the satisfaction of the Court that the candidate in question
personally or by his election or polling agent committed a corrupt
praclice or illegal practice or other misconduct in relation to the
election or that the corrupt practice or illegal practice or
misconduct was committed by another person with knowledge,
consent or approval of that candidate or that of the candidate’s

election or polling agent.

It was submitted further that the Petitioner also has to prove that
as a result of that corrupt practice or misconduct, the majority of
the voters in the Constituency were or may have been prevented
from clecting the candidate in that constituency whom they
preferred or that the non-compliance with the law affected the
outcome of the result of that election.
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