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CHARGE
In this case the accused persons stand jointly charged with 13 counts.
COUNT 1

The accused persons stand charged with the offensc of Theft by Public Servant contrary to scction

265 as read with section 277 of the Penal Code Chapter 87 of the Laws of Zambia.

The particulars of the offence allege that MC PHERSON CHANDA, BEST MWAICHI and
ISAAC KAWIMBA, jointly and whilst acting together with persons unknown on unknown date
but between 29" December, 2017 and 31% December, 2018, at Ndola of the Copperbelt Province
of the Republic of Zambia, being persons employed in the public service as Post Master General,
Director of Finance and Finance Manager respectively, did steal k50, 000.000 the property

belonging to the government of the Republic of Zambia.

COUNT 2

The accused persons stand charged with the offense of Theft by Public Servant contrary to section

265 as read with section 277 of the Penal Code Chapter 87 of the Laws of Zambia.

The particulars of the offence allege that MC PIIERSON CIIANDA, BEST MWAICHI and
ISAAC KAWIMBA, jointly and whilst acting together with persons unknown on unknown date
but between 1** August, 2018 and 1* December, 2018, at Ndola of the Copperbelt Province of the
Republic of Zambia, being persons employed in the public service as Post Master General,
Director of Finance and Finance Manager respectively, did steal k21, 945.256 the property

belonging to the government of the Republic of Zambia.
COUNT 3

The accused persons stand charged with the offense of Theft by Public Servant contrary to section

265 as read with section 277 of the Penal Code Chapter 87 of the Laws of Zambia.

The particulars of the offence allege that MC PHERSON CHANDA, BEST MWAICHI and
ISAAC KAWIMBA, jointly and whilst acting together with persons unknown on unknown date
but between 1% September, 2017 and 31* December, 2017, at Ndola of the Copperbelt Province
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of the Republic of Zambia, being persons employed in the public service as Post Master General,
Director of Finance and Finance Manager respectively, did steal k27, 363.578 the property

belonging to the government of the Republic of Zambia.

COUNT 4

The accused persons stand charged with the offense of Theft by Public Servant contrary to section

265 as read with section 277 of the Penal Code Chapter 87 of the Laws of Zambia.

The particulars of the offence allege that MC PHERSON CHANDA, BEST MWAICHI and

ISAAC KAWIMBA, jointly and whilst acting together with persons unknown on unknown date
but between 1% March, 2018 and i* December, 2018, at Ndola of the Copperbelt Province of the

Republic of Zambia, being persons employed in the public service as Post Master General,

Director of Finance and Finance Manager respectively, did steal k5, 500.000 the property

belonging the government of the Republic of Zambia.

COUNT 5
The accused persons stand charged with the offense of Theft by Public Servant contrary to section

256 as read with section 277 of the Penal Code Chapter 87 of the Laws of Zambia.

The particulars of the offence allege that MC PHERSON CHANDA, BEST MWAICHI and
ISAAC KAWIMBA, jointly and whilst acting together with persons unknown on unknown date
but between 1 March, 2018 and 1 December, 2018, at Ndola of the Copperbelt Province of the
Republic of Zambia, being persons employed in the public scrvice as Post Master General,

Director of Finance and Finance Manager respectively, did steal k20, 000.000 the property

belonging to the government of the Republic of Zambia.

COUNT 6

The accused persons stand charged with the offense of Theft by Public Scrvant contrary to scction

265 as read with section 277 of the Penal Code Chapter 87 of the Laws of Zambia.
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The particulars of the offence allege that MC PHERSON CHANDA, BEST MWAICHI and
ISAAC KAWIMBA, jointly and whilst acting together with persons unknown on unknown date
but between 31* October, 2017 and 1% December, 2018, at Ndola of the Copperbelt Province of
the Republic of Zambia, being persons employed in the public scrvice as Post Master General,
Dircctor of Finance and Finance Manager respectively, did steal k16, 000.000 the property

belonging to the government of the Republic of Zambia.

COUNT 7

The accused persons stand charged with the offense of Theft by Public Servant contrary to section

265 as read with section 277 of the Penal Code Chapter 87 of the Laws of Zambia.

The particulars of the offence allege that MC PHERSON CHANDA, BEST MWAICHI and

ISAAC KAWIMBA, jointly and whilst acting together with persons unknown on unknown date
but between 15" December, 2017 and 1% December, 2018, at Ndola of the Copperbelt Province of

the Republic of Zambia, being persons employed in the public service as Post Master General,

Director of Finance and Finance Manager respectively, did steal k50, 000.000 the property

belonging to the government of the Republic of Zambia.

COUNT 8

The accused persons stand charged with the offense of Theft by Public Servant contrary to section

265 as read with section 277 of the Penal Code Chapter 87 of the Laws of Zambia.

The particulars of the offence allege that MC PHERSON CHANDA, BEST MWAICHI and

ISAAC KAWIMBA, jointly and whilst acting together with persons unknown on unknown date
but between 1% January, 2018 and 1% December, 2018, at Ndola of the Copperbelt Province of the

Republic of Zambia, being persons employed in the public scrvice as Post Master General,

Director of Finance and Finance Manager respectively, did steal k50, 000.000 the property

belonging to the government of the Republic of Zambia.
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COUNT 9

The accused persons stand charged with the offensc of Theft by Public Servant contrary to section

265 as read with section 277 of the Penal Code Chapter 87 of the Laws of Zambia.

The particulars of the offence allege that MC PHERSON CHANDA, BEST MWAICHI and
ISAAC KAWIMBA, jointly and whilst acting together with persons unknown on unknown date
but between 9" October, 2017 and 1% December, 2017, at Ndola of the Copperbelt Province of the
Republic of Zambia, being persons employed in the public service as Post Master General,
Director of Finance and Finance Manager respectively, did steal k25, 000.000 the property

belonging to the government of the Republic of Zambia.

COUNT 10

The accused persons stand charged with the offense of Theft by Public Servant contrary to section

265 as read with section 277 of the Penal Code Chapter 87 of the Laws of Zambia.

The particulars of the offence allege that MC PHERSON CHANDA, BEST MWAICHI and
ISAAC KAWIMBA, jointly and whilst acting together with persons unknown on unknown date
but between 1! January, 2018 and 1% December, 2018, at Ndola of the Copperbelt Province of the
Republic of Zambia, being persons employed in the public service as Post Master General,
Director of Finance and Finance Manager respectively, did steal k6, 000.000 the property

belonging to the government of the Republic of Zambia.

COUNT 11

The accused persons stand charged with the offense of Theft by Public Scrvant contrary to scction

265 as read with section 277 of the Penal Code Chapter 87 of the Laws of Zambia.

The particulars of the offence allege that MC PHERSON CIIANDA, BEST MWAICHI and
ISAAC KAWIMBA, jointly and whilst acting together with persons unknown on unknown date
but between 16" October, 2017 and 1% December, 2018, at Ndola of the Copperbelt Province of

the Republic of Zambia, being persons ecmployed in the public service as Post Master General,
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Director of Finance and Finance Manager respectively, did steal k24, 300.000 the property

belonging to the government of the Republic of Zambia.

COUNT 12

The accused persons stand charged with the offense of Theft by Public Servant contrary to section

265 as rcad with section 277 of the Penal Code Chapter 87 of the Laws of Zambia.

The particulars of the offence allege that MC PHERSON CHANDA, BEST MWAICHI and
ISAAC KAWIMBA, jointly and whilst acting together with persons unknown on unknown date
but between 16" January, 2018 and 31% December, 2018, at Ndola of the Copperbelt Province of
the Republic of Zambia, being persons employed in the public service as Post Master General,
Director of Finance and Finance Manager respectively, did steal k25, 000.000 the property

belonging to the government of the Republic of Zambia.

COUNT 13

The accused persons stand charged with the offense of Theft by Public Servant contrary to section

265 as read with section 277 of the Penal Code Chapter 87 of the Laws of Zambia.

The particulars of the offence allege that MC PHERSON CHANDA, BEST MWAICHI and
ISAAC KAWIMBA, jointly and whilst acting together with persons unknown on unknown date
but between 25 October, 2017 and 1% December, 2017, at Ndola of the Copperbelt Province of
the Republic of Zambia, being persons employed in the public service as Post Master General,
Director of Finance and Finance Manager respectively, did steal k14, 000.000 the property

belonging to the government of the Republic of Zambia.
The accused persons pleaded not guilty.

At this point I wish to adopt the words of the Supreme Court in the case of MWEWA MURONO
v THE PEOPLE (2004) Z.R. 207 (S.C.). In that casc the Supreme Court held among other things
that in criminal cases, the rule is that the legal burden of proving every clement of the offence

charged, and consequently the guilt of the accused lies from beginning to end on the

17

VCS‘ CamScanner



prosecution. The standard of proof must be beyond all reasonable doubt. I do therefore warn

myself accordingly.

Having dirccted myself on who bears the burden of proof and the standard of that proof it has now
become imperative to analyze the law creating this offence in order to appreciate the elements

constituting the offence before I turn to the evidence adduced by both partics herein.

In these counts accused persons are charged under scctions 265 as read with section 277 of the

penal Code Chapter 87 of the laws of Zambia.
Section 272 creates the general offense of theft and it is couched as [ollows;

“Any person who steals anything capable of being stolen is guilty of the felony termed
"theft", and, unless owing to the circumstances of the theft or the nature of the thing

stolen some other punishment is provided, is liable to imprisonment for five years.”

Section 277 extends the punishment of theft committed by persons employed in public service in

respect of property of Government.

If the offender is a person employed in the public service and the thing stolen is the
property of the Government, a local authority or a corporation, body or board,
including an institution of higher learning in which the Government has a majority
or con-trolling interest, or came into his possecssion by virtuc of his employment, he is

liable to imprisonment for fifteen years.

For the purposes of criminal law the expression ‘theft’ is defined by section 265(1) of the Penal

Code as follows;

“A person who fraudulently and without claim of right takes anything capable of being
stolen, or fraudulently converts to the use of any person other than the general or special

owner thereof anything capable of being stolen, is said to steal that thing.”
In this context the word ‘taking’ is defined by section 265(5) in the following terms;

A person shall not be deemed to take a thing unless he moves the thing or causes it to

move.

18

CamScanner



Further, subsection 2 of the same section of the Penal Code defines “fraudulent taking” to mean
taking or converting by a person if he does so with an intent permanently to deprive the general or

special owner of the thing of it among others.

In the light of the foregoing therefore, the following are construed to be elements of the offense of

theft by public servants;

1. Theft of the money as per indictment which is proved by
a) Taking of the money as per indictment
b) The identity of the offenders
c) Intent of the offenders at the time of the taking

2. The offenders were public servants at the time of stealing

3. The moncy stolen is property of Government

Having analyzed the law creating the offense and having identified the clements thereof it has now

become imperative to review the evidence adduced in this matter in order to satisfy myself as to

its truthfulness or falsity.

In their endeavor to prove their case the prosecutions called to court 11 witnesscs. At the close of
the prosecutions’ case I put accused persons on their defense and Al and A3 clected to give
evidence on oath. While A2 elected to remain silent and called one witness which they are perfectly

entitled to do at law. The evidence of both parties is as follows;

PROSECUTION EVIDENCE

PWI1 was KENNDY MUMBA a Director at community development whose duties include;
supervision, to administer and to monitor the implementations of social programs in the country

and also provides his services in matters involving Child welfare as commissioner of child welfare.

PW1 testified that on 22™ October 2018, he was summoned and appeared in person at the Drug
Enforcement Commission offices (herein after called DEC) at Ridgeway by the joint investigation
team who were investigating allegations of mis-application of funds of social cash transfer
program which was one of the programs administered by the Ministry of Community Development

and social services (Herein after called the ministry) under his department.
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That he gave a statement to the investigators. That the investigators werc interested among other
things what led to the allegations and for former President Edgar Lungu to institute an investigative
tcam to follow up the allegations. In response PW1 acknowledged that they had problems on the
exccution of a contract which the Ministry had entered into with Zambia Postal Services (herein
after called Zam post). PW1 testified that the Ministry entered into a contract for delivery of social

cash transfer fund payments to the beneficiaries in Western and Luapula provinces.

That following the said contract the Ministry disbursed k29, 000,000 to Zam post in September
2017 to pay the beneficiaries in the 2 provinces as well as the commission for Zam post as per
contractual obligation. That k27, 000.000 was for the beneficiaries and K2, 000.000 was Zam Post

commission.

That in December 2017 the Ministry made the second disbursement to Zam Post of k69, 000.000
which included; Western, Luapula, North western, Northern and Muchinga provinces and 2
districts namely Mpongwe and Lufwanyama districts. That k64, 000.000 was for paying the

beneficiaries and k5, 000.000 was Zam Post commission.

PW1 testified that he informed the investigators that the contract had obligations on both parties

to facilitate execution and delivery of the service. That the obligations for Zam Post included;

1. Disbursing funds to the beneficiaries within 72 hours after receipt of the funds from the
ministry.
2. Introducing beneficiarics on the E-Wallet payment system.
3. Paying beneficiaries not beyond the radius of 7km
4. Introducing 0% charge to the beneficiaries
5. Introducing or opening savings and investment accounts for the beneficiaries.
6. Submission of returns by Zam Post
While the Ministry was expected to disburse funds to Zam Post, monitor and supcrvise the

performance of the contract.

That when the disbursements were made, the Ministry started experiencing non-compliance of the
obligations. To an extent that PW1°s office started receiving complaints [rom the districts and

provinces that the beneficiarics were not receiving the money. Which resulted into the Ministry
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visiting Zam post in order for Zam Post to justify why the beneficiaries where complaining of not

receiving the funds.

That the ministry did not disburse the funds for the circle for November and December 2017 as

they awaited for the justification from Zam Post and for the returns.

PW1 testified that it was during that period that the Ministry learnt that Zam Post deviated the

funds to buying vehicles, paint their officcs and pay rctirees which funds were meant to pay

beneficiaries.

PWT1 further testified that even though Zam post admitted during one of the meetings for the mis-
application of funds, however the amount was not agreed upon, as Zam Post stated that the money

that was mis appropriated was k21, 000.00 whilst the Ministry had a figure of k47, 000.00.

That based on that, the Ministry made it clear that there was breach of contract and the contract
was terminated.

PW1 testified that he later learnt that Zam Post was also depositing the moncy for the beneficiaries
into a fixed deposit account which was not part of the contract. That no official from Zam Post
was authorised by the Ministry to deposit money into a fixed deposit account. That the said money

that was deposited into the fixed deposit account accrued interest which did not benefit the

beneficiaries and the Ministry.

In cross examination by Defence Counsel, PW1 stated that the amount that was disbursed to Zam
Post by the Ministry was k98, 000.000. That other amount that was disbursed to Zam Post was
k35, 000.000. That the ministry disbursed funds to Zam Post of less than k150.000, 000, however
the total amount on the indictment is k285, 158. 834. PW1 stated that he was the person responsible

for the administration of the said Program.

He stated that, the payment circle for November and December 2017 was disbursed to the districts

and not Zam Post.

PW1 further stated that after the money was disbursed to Zam, Post, it was required that the
from the Ministry. That when

beneficiaries are paid within 72 hours after receipt of the moncy
also sent, though in other

money was disturbed to Zam Post schedules of payments were
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circumstances schedules of payments were delayed which meant that the money could not be paid

within 72 hours.

He further stated there was forensic investigation that was carried out by the Auditor General and

that there was a report, which he read in summary which talked about the mis-appropriation of

funds by Zam Post.

- That Zam Post deposited money into a fixed deposit account, however he did not check whose

bank account it was, whether it was for Zam Post or the 3 accused persons.

He also stated that according to the Ministry thc money that was misappropriated was ka7,

000.000, however according to Zam Post it was k21, 000.000.

That the ministry took the decision to terminate the contract with Zam Post. That the notice of
termination of the contract was done between August and September 2018.That he couid not

remember the exact amount that was disbursed to Zam Post at the time of the termination of the

contract.
That the painting of offices, buying of vehicles was done by Zam Post and he was not sure if the

accused persons benefited in any way.

There was nothing in re-examination.

PW2 was EVERISTO CHIFUMBANO who used to be a principal accountant at the Ministry
between 2017 and December 2018 whose duties were that of managing of the operations of the

accounts units, which included receiving instructions from his supervisors.

PW?2 testified that in April 2018 he was summoned by the joint investigative team on social cash
transfer fund to give an account of his involvement in the disbursement of the funds to Zam-Posl.
He testified that, he told the team that on 20" September 2017, he received instructions from the
Permanent Secretary to pay k27, 000.000 to Zam Post for the beneliciarics and K2, 100.000 as

commission to Zam Post. That to the authority were schedules attached listing provinces and

districts which were to receive the social cash transfer funds.

That on receipt of the instructions he instructed his officers (o raise payment vouchers and

commitment form which was signed by the accounting officers and himsclf. That after the
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vouchers were raised the clectronic funds transfer was used and it was signed by him and later

taken to the bank and a copy was stamped by the bank.

That after k27, 000.000 was paid to Zam Post, it was Zam Post to pay the beneficiaries. That after

the payment was made they had no control.

He testified that on 8" December 2017, he received instructions from the Permanent Secretary to
pay k64, 000.000 to Zam Post for the beneficiaries and k5, 500.00 as commission to Zam Post.

That to thesc instructions was an attachment of the schedules listing provinces and districts to be
paid.
That on receipt of the instructions he instructed his officers to raise payment vouchers and

commitment forms which he signed. That afier the vouchers were raised the electronic funds

transfer was raised and it was signed by PW1 and Mr HENRY NKOMA and later taken to the

bank and a copy was stamped by the bank.

He testified that the purpose of k64, 000.000 was to pay the beneficiaries of the social cash transfer
fund of 5 provinces and districts namely; Luapula, Northern, Muchinga, North western province

and Mpongwe and Lufwanyama districts. That k5, 000.000 was commission for Zam-Post.

In court PW?2 identified P1, P2, P3, P4, P5 and P6.

In cross examination by Defence Counsel, PW?2 stated that he was the Principal Accountant at the
Ministry from April 2017 upto 2018 December. That during the commencement of the contract

between Zam-Post and the Ministry he was the Principal Accountant. That all the payments to

Zam-Post were paid through his office.

He stated that the total amount that was disbursed to Zam-Post was k98, 000.000 under his hand.
That k335, 000.000 was not paid under his hand to Zam-Post.

There was nothing in re-examination.

PW3 was WISHIKOTI KATAMBI a banker at Zambia National Commercial Bank (herein after
called ZANACO) whose dutics include; receiving of customer quetics, resolving customer

complaints and submission of customer net promoter sccure cards.
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PW3 testified that on 24™ March 2020 he was approached by Anti-Corruption Commission (herein
after called ACC) who went 1o the bank to verify transactional details regarding their client the
Ministry.

PW3 proceeded o gencrate statements of the transactions that were in question. That the ministry
on 14" December 2017 transferred kS, 175,225.60 to Zam-Post. That on the same datc the Ministry
also transferred k27, 363.578 to Zam-Post.

In court PW3 identified P7.
There was nothing in cross examination by Delfence.

PW4 was FREDRICK CHIWAYA Dircctor finance at Zam-post. Who testified that in 2017 and

2018 he was a finance Manager for Zam-Post and he was responsible for the Pay roll, creditors

department and bank reconciliation.

He testificd that Zam Post had two main accounts namely Zam-Post main collection account. That
at the time he joined Zam-post he checked on the bank statement and the account had k9, 999, 00
and on 20" September 2017 Zam-post received a sum of k27, 364.000 from the Ministry. The

purpose of the money was to pay beneficiaries who were on the social cash transfer fund scheme.

The other account is Zam-Post Agency Commission account and when he joined Zam-Post he
checked the bank statement for the said account dated 14" December 2017 which had an amount
ofkl, 319.00. That on the said date Zam-post received an amount of k64, 000.000 and k5, 100.000

from the Ministry which was also meant for the social cash transfer fund beneficiaries.

In court PW4 identified P8 and P9.

In cross examination by Defence Counsel, PW4 stated that he joined Zam-Post on 13" March
2018. That P8 had an amount of k27, 363.979 which came from the Ministry which was mcant for
the social cash transfer fund beneficiaries. That the balance in the Zam-Post main collection on
28" September 2017 was k9, 999.00. That he saw the bank statements when he joined Zam-Post
in 2018 and that if there were any unauthorised payments he would have known. That the amount

on P8 related to 14" December 2017 which date was before he joined.

He also stated that part of duties was bank reconciliation, pay roll and creditors section.
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That Zam-Post started receiving the social cash transfer fund in 2017 which said money was

supposed to be disbursed to the benceficiaries.
That he was the finance Manager for Zam-Post’s two main accounts.

He further stated that before any payment is made, there must be authorisation by the head of
department or the Chief Exccutive Officer (herein after called C.E.O) and cvidence must be
attached to show that the money is available, payment voucher must be raised and it must be
authorised by the signatories. That once the eternal procedures are complied with and the money

is paid there is a reflection of the amount paid which is to be found on the bank statement.

That any amount upto k50, 000.000 is donc through a bank transfer which should have a transfer
number.

That when he looked at the bank records dated 19" December 2017 and 31% December 2018, he

did not see a sum of k50,000.000 which went to the 3 accused persons accounts. That when he

was summoned by the joint investigative tcam he did not tell them that a sum of k50, 000.000 was

stolen by the 3 accused persons.

That the period that he was finance manager for Zam-Post he did not come across any amounts on

the indictment that it was stolen by the 3 accused persons.

That the office of the finance Manager is able to know when the money in the institution has gone
missing. That k300.000.000 had not disappeared from the accounts of Zam-Post. That there was

no report that went to the board of Zam-Post in relation to any missing money.
There was nothing in re-examination.

PWS5 was DAVID BWALYA MUSONDA Manger Financial Services at Zam-Post. Who testified
that between 2017 and 2018, he was head of car sales department at Zam- Post. That he was the

relationship Manager between Zam-Post and Japanese exporters that had contracts with Zam-Post.

~rd el - . 4 3
That on 23" May 2020 he was summoned by the joint investigative team and they were inquiring
from him on the transfers that were made from Zam-post 1o a {ixed deposit account which said

transfers were coming from the Ministry to Zam-Post for the social cash transfer fund.

That the team presented 12 letters to PWS which they wanted him to confirm.
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He testified that he had worked with A2 for over 16 ycars and hence he was familiar with his
signature.

That the finance Manager, finance director used to schedule mectings with DW1 the CEO in the
meetings the Finance unit would present the cash flow and balances that were sitting on various

accounts that Zam-Post held. That based on the balances DW1 in conjunction with A2 and DW3

they would come up with a payment plan. That based on the agreement, instructions would then

be given to signatories.

That once the payments had been agreed upon the Finance manager will then issue instructions.

That in this case, their bank manager would be called and be advised that they wanted to place

funds into a fixed deposit account for a specific period.

That the money that was being placed into the fixed deposit account was from the Ministry which
was meant for the social cash transfer funds bencficiaries.

PWS5 in his testimony outlined the procedure for signing;

That once the approval has been given by the chief executive officer (herein after called the CEO)
in this case DW1, the instruction are then given to the secretary to prepare letters and the first
signatories arc from panel A who are the custodians of the funds in this case A2. That panel B

signatory would then be required to sign as a mere formality as the approval has already be given.

That the funds that were deposited into the fixed deposit account varied from 7 days to 10 days

and that in that period the beneficiaries would not be paid.

He further testified that he did not know which authority that the 3 accused were using to place the

money into a fixed deposit account from the ministry which was intended for the bencficiaries.

He further testified that to his best of his knowledge the Ministry was not owing Zam Post any
money as the commission was paid to them.

In court PWS identified DW1, A2, DW3 and P10A-P10L.

In cross examination by Defence Counsel, PW35 stated that, that the mectings would be held at
Zam Post to deliberate on the funds to be deposited into the fixed deposit account. That P10A-

P10L related to the funds to be deposited into a fixed deposit account. That the fixed deposit
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b .
account was for Zam Post and not the 3 accused persons and that the beneficiaries of the interest

that was accrued was Zam Post and not the 3 accused persons.

e e h
That the letter dated 29" December 2017 was addressed to the relationship manager and Barclays

Bank Ndola as it was then, instructing the manager to place funds into a fixed deposit account.
He further stated that he did not know what was happening to the principal amount after it matured
from the fixed deposit account.

That the money that was placed into the fixed deposit account was meant for the social cash
transfer funds beneficiaries.

That PWS was one of the signatories from Panel B, however he did not sign on any sheet to pay

the beneficiaries.

That the letters (P10) had am instruction that the funds should be reverted to the principal account

upon maturity, however he did not know whether the money was being reverted to the principal

account by the bank.
He stated that he could not re-call if at the letters (P10) had supporting documents. Further he

could not confirm if at all, his signature was not appended on P10 then the bank would disregard
the instruction.

That whenever the money was received from the Ministry it was made known to them through the
meetings that they would have and also the purpose of the money.

He lastly stated that he was he was informed that he was required to sign on the instruction for the

money to be deposited into a fixed deposit account.

There was nothing in re-examination.

PW6 was MOSES KANYANTA MUSONDA who testified that in 2018 he used to work as
assistant director at Zam Post and his duties included, providing support to the office of the dircctor
of operations, ensuring that the cfficient and effective operations were adhered to across the co-

operation. That he was also a signatory o the bank co-opcration bank account with Barclays bank

(ABSA).
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1 St
He testified that on 21 May 2020 he was summoned to appear before a joint investigative team

with regards to an instruction that was sent to the bank.

He testified that, at the time he was signing on P11 it already had prior approvals from senior
management that would save as authority for any signatory to proceed to sign. That scnior

management included DW1, A2 and DW3.

That the source of the funds from P11was from the Ministry, which was meant for the social cash

transfer funds beneficiarics.

In court PWS identified DW1, A2, DW3 and P11.

In cross cxamination by Defence Counsel, PW6 stated that the other responsibility he had was to
oversee the payments that were coming from the Ministry. That he was also coordinating the

logistics for the social cash transfer funds in Nozth Western province and also coordinating with

provincial officers, ensuring that the money was paid to the beneficiaries.

He stated that when the money was transferred from the Ministry to Zam-post he was being

informed.

That he was a supervisor for Ms SHUPIWE the person who was assigned to follow up on the
payment schedules as she was the project manager. Ie stated that at times the payment schedules
were sent late from the Ministry which delayed payments. He stated that when the payment
schedules were not sent the money would be in the bank.

That the essence of the money on P11 to be placed into a fixed deposit account which was to earn
interest. That P11 was bearing his signature as a signatory from Panel B. That P11 had an
instruction that the money should be reverted to the original Zam Post account upon maturity and
not to the 3 accused person’s accounts. He stated that the bank could not disobey the instructions
from Zam Post. That there was no intention and other signatorics to deprive Zam Post of k21,

900.000 and that it was not the intention to benefit from the said moncy.

That the money [rom the Ministry was being paid to Zam Post headquarters then transferred to the
provinces.

He stated that there was no anytime that the money was not paid to the beneficiaries based on the
fact that the money was stolen.
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There was nothing in re-examination.

PW7 was ELIJAII KAPUTO MANIGA a Principle Accountant at Ministry of Finance and
National Department of directorate of Policy and Rescarch-Accounts Generals Office, whose
duties include; review of public finance, management policics, research on public finance
management policies and accounting standards. Provides expert and technical guidelines on public

finance management on Parliamentary committecs dealing with public accounts.

He testified that what constitutes public finance management are sets of rules and Jaws used by the

government to mobilize, allocate resource, execute the budget to provide service to the general

public and account for those resources and audit the results.
That the rules and laws apply to government institutions that arc mandated to provide public

service to the general public.

He testified that he was approached by PW11 in this case who requested him to provide guidance
on the procedures that are required to be complied with by an institution to which funds

appropriated by Parliament can be invested into a fixed deposit account with a view to earn interest.

PW?7 testified that he provided the guidance in terms of the procedure outlined in the Public
Finance Management Act of 2004, that was applicable for the financial years ended 2017 and

2018. That the sections 22 under part of the same act was applicable.

That the Act provides that;

‘Money standing to the credit of the Republic in the Treasury Account or with any other bank
account and not immediately required for any other purpose may be authorised to be invested by
the Secretary to the Treasury with a bank at call or subject to notice not exceeding 12 months or

in any of the investments authorised by law for the investment of the trustee funds.

That where any investment under subscction (1) is realiscd the proceeded shall be paid by the

Treasury to the credit of the Treasury account.
That all investments made under this section shall form part of the consolidated fund.

PW : 5
7 further stated that in terms of funds allocated for public expenditure, a budget is presented

be darli : "
fore Parliament for approval and the approval is donc through the enactment of an Annual
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Appropriation Act, which Act allocates funds to a specific head of Revenue and expenditure and

funds allocated are supposed to be expanded within the limi to a specific head.
He testified that in this case at hand Act applicable is for 2018 and 2017 financial years.

That the controlling officer responsible for the head was the Permancnte Secretary and the Ministry
of community development and social services.

That it thus meant that the request was supposed to be made by the Minister who was the

controlling officer, who was the officer responsible for the identification and requesting or for

investment of the funds appropriated under the Ministry.

He testified that the request is supposed to be made to the Secretary to the Treasury. That in the

request the controlling officer is required to provide reasons as to why any funds should be

invested, the amount of the funds to be invested and the interest to be earned.

That once the request is made, the request submitted is subjcct to expert review by officers within
the Treasury who will review as to whether the request is within the laws that govern the Public

Finance Act. That after the review is done, a recommendation is made to either grant the authority

or not.
That one of the key guidelines given is the treatment of the interest carned from the investment

which provided under section 21 of the Public Finance Management Act of 2004 which states that;

That all interest accrued on bank accounts and other investments shall constitute gencral revenue
and shall be paid into the Treasury account.
That when the authority to invest, the amount to invest shall be restricted to the amount submitted
in the request and to the period indicated in the request.
He testified that the social cash transfer fund was appropriated by Parliament to be disbursed to
the beneficiaries of the fund that were identified.

He testificd that in this casc the social protection guidclines were not followed. Further he stated

that if at all they were followed, the controlling officer was required to undertake such an

investment as per guidelines.
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" He testified that the only funds that are appropriated for investments are funds appropriated under

the Ministry of Finance and such funds are invested by the Sccretary to the Treasury.

He testified that he reviewed the letters of investments of the funds that were gencrated by Zam
Post and that he noted that some irrcgularitics existed in that, the social cash transfer funds were
appropriated to the Ministry of Community Development and social services head of Revenue and
expenditure and therefore the person mandated to oversee the exceution of such funds was the
Permanent Secretary under the Ministry who was appointed as the controlling officer by the
Seccretary to the Treasury for the financial years 2017 and 2018. That it was thercfore only the

controlling officer appointed who has the mandate and authority to request for the investment of
funds appropriated to that head.

That in this case the letiers were generated by Zam Post and not by the controlling officer.

That the second irregularity was the application of the interest carned. T he interest earned was not
deposited into the consolidated account. That it was mis applied which is contrary to section 21 of
the Public Finance Management Act of 2004.

That the instructions to the Bank by Zam Post was also an irregularity in that it was not gencrated
by the controlling officer.

That in this case Zam Post was appointed by the ministry as ar agent to disburse funds to social

cash transfer funds to beneficiaries and Zam Post was paid commission.

In cross examination by Defence Counsel, PW7 stated that he did not see the Auditor General’s
report. That section 21 of the Public Finance Management Act deals with the interest carned from

the investment. Section 22 of the same Act deals with the procedure that ought to be undertaken.

That the instruction to the bank by Zam Post stated that the funds should be reverted to the original

account upon maturity. That the funds that were invested by Zam Post were for the bencficiaries.

That the interest that accrued from the investment was mis applied as it was not deposited into the

consolidated account and that there was a penalty under the Act
He : i
also stated that he was not shown any interest that was accrued from the investment.

I'hat Zam Post was appointed as an agent by the Ministry to pay beneficiarics
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That the interest that was carned fro inves , '
m the investment was not accrued to Public revenue instead it

was accrued to Zam Post.

"hat, decision Zam Post are m: . - . )
Tha S at Zam Post are made by directors. That the instructions to the bank were made

o l‘le " ] & 5 ~ 5 . . - .
under the instructions of Zam Post directors. That Zam Post is a government institution.

There was nothing in re-examination.

PW8 was PHIRI OLIVER JOE a Financial Accountant Finance from Zam Post whose duties
include; to supervise the reconciliation of bank accounts, prepare the daily cash position and any
other task assigned to him.

PWS testified that Zam Post has two signing system arrangement of Panel A and Panel B. onc

signatory from Pancl A and one from Panel B. Both signatorics must sign on an instruction for it

to be processed by the bank.
He testified that between the 2017 and 2018 Panel A consisted of people from Finance department
and Panel B consisted pcople from operations.

That the Zam Post board passed a resolution on 13" September 2018 to revisc the then existing

signatories and appoint new oncs.
PWS further testified that on 20" May 2020, he received officers from the joint investigative team
who wanted to find out on the funds that were deposited into a fixed deposit account by Zam Post.
He told them that during the period of 2017 and 2018 he used to prepare daily cash position. Which

is a list of bank balances which said list was forwarded to the Financial Manager for approval from

the post master general for the utilization of funds for the particular day.

That in relation to the fixed deposit account he used to reccive instructions from the finance
Manager, after he had negotiated for favourable rates with various banks. That sometimes he
would receive verbal or written instructions.

That after receiving instructions he would instruct the secretary to the Finance Manager to type
the instruction if verbal and they would give the letter to the Finance Manger to check. That there
after the letter would be forwarded to signatories to sign. Thercafter the letter would be emailed to

the ABSA bank. (Barclays bank as it was then).
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e restified that Ictter (P10) was bearing the signature for BEST MWAICHI (DW3). He stated
hat he was familiar with his signature because he had worked with him for 5 years.

That P11 was bearing the signature for ISAAC KAMWIMBE (A2) that he was also familiar with
his signature as he was his immediate boss.

He testified that the instructions used to come from the finance Manager for PW8 to place the

funds into a [ixcd deposit account.
That between 2017 and 2018 they had financial problems as an institution.

That the source of funds that were deposited into the fixed deposit account were from the Ministry.
That the decision to deposit the money into a fixed dcposit account was made by the inance
Manager DW3 who got approval from DWI.

That when instructions are received would go with an email which was printed out.

He further testified that P13 was sent by DW3 to the Post Master gencral and that it was copied to

the finance director. That P13 was approved by the Post Master General. That at the time P13 was
approved PW8 was the Financial Accounting Finance.

That P13 instructed PWS$ to deposit the moncy into a fixed deposit account.

That he used to prepare daily cash position. That P14 dated 22™ September 2017, had a balance

of k57, 753.00 in ABSA bank.

He also testified that apart from the written instructions that were he given to him, he also received

an email that he printed out which had a request for rates and it came from DW3.

That P15 was written by DW3 to KAPESO at ABSA bank and it was copicd to DW1 and A2. That
P15 was requesting for money to be placed into a fixed deposit account with a favourable ralc.
That the bank responded that the rate would be at 7.7%. That the ecmail was then forwarded to PW8
for his attention to carry out the instructions on placing the funds into a [ixed deposit account. That

the k50, 000.000 was funds for the social cash transfer fund which was meant to pay beneficiarics.
That when the money was deposited into a fixed deposit account. The beneficiaries were not paid.

In court PW8 identified P12, P10, P11, P13, P14 and DW1, A2, DW3.
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[n cross examination by Defence Counscl, PWS stated that in the period 2017 and 2018 he was the
financial accountant {inance Zan: Post. That the Zam Post board of dircctors passed a resolution
to change signatories. He stated that in 2017 and 2018 Zam Post had board directors. That senior
management was answerable to board of directors, and that they were assigned duties and

responsibilitics. That the main duty for senior management was to manage Zam Post and to make
decisions that were for the benefit of Zam Post.
That the 3 accused persons and PW8 were employed to perform duties for Zam Post.

He further stated that on P13 risk was put into consideration. That P15 indicates a request for a
fixed deposit favourable rate on a period of 7 days. That the favourable rate was granted to Zam

post. That a sum of money was deposited into the Zam Post fixed deposit account.

That signatories on P10 were A2 from panel A and Mr Musonda from panel B which was signed
under the authority of Zam Post.

That the instructions on P10 were that, upon maturity of the money, the money should be reverted

{o the original account. That upon maturity the money went into the Zam Post account and not to

the 3 accused person’s accounts.

That in 2018 Mrs MWENYA became the acting financial director and BRINGT ON NGOMA was

acting as post master general.

That after the 3 accused persons left, Zam Post continued placing money into a fixed deposit
account from September 2018 to January 2019.

‘That to his knowledge no money was converted to the benefit of the accused persons which was
meant for the social cash transfer fund bencficiaries.

That the interest that was carned was used by Zam Post and not by the 3 accused persons.

That he was aware that thc money from the ministry was supposed to come with a payment
schedule. That at the time the money was placed into the fixed deposit account the schedules were
not sent to Zam Post.

He lastly stated that, some funds were paid to the beneliciarics and some funds were returned to

the ministry.

124

Cs CamScanner



There Was nothing in re-examination.

pw9 was CHANDA SUSAN KAPESO a banker at ABSA whosc dutics includc; account opening,
service management and receiving instructions which include payment instructions from clicnts,
or changes to mandate held by the bank.

She testified that on 18 May 2020, they reccived officers at the bank from ACC and DEC that

went to inquire on one of their clients Zam Post and the request was for statements of a particular

period pertaining to fixed deposit placements. As the bank they provided them with the

information.

She told this court that when an instruction is received by the bank, it is stamped with a receipt

stamp. Then the client is then called to inquire if the instruction is in order. There after the

instruction is stamped again to verify the signatories and from there it is sent for processing.

She testified that the handwriting in red ink on P10 and P11 was hers. That she was familiar with

A2’s and A3’s signatures as she had seen them on a number of instructions.

That P10 and P11 were requests by Zam Post to place funds in a fixed deposit account.

In court PW9 identified P10A-P10M and P11.

In cross examination by defence counsel, PW9 stated that, Zam Post is their client. That Zam Post

had two accounts with ABSA. That P11 was a payment instruction requesting for funds to be

deposited into a fixed deposit account by Zam Post from another Zam Post account.
p p y

That she did not recall receiving instruction from the acting finance Director Mrs Mulenga.

There was nothing in re-examination.

PW10 was GIDEOM CHIBWE a banker at ABSA bank whose dutics include; looking at the
company relationships and account opening.

He testified that Zam Post was their client. He testified that he had a bank statement for Zam Post.
That P16 was a report that showed the fixed deposits that were place on what dates, amounts and
also from which account.

In court PW10 identified P16.
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‘examination by defence ¢ .
’fh B n y € counsel, PW10 stated that he printed out P16 from their Ndola
a reflect .
cd the fixed deposit funds from Zam Post That the statement
o . was

rm was 1n ” J€ > S be y h e “md e m rom
1C /dn] I (01 l aCCOUI]lS. l at [h S we OVCd fO

That upon maturity of the funds, the principal amount was to be returned to the original account

together with interest.

That P10 (F) had the fixed period of 14 days. That on P16 the k50, 000.000 was placed into a fixed
deposit account on 29'" December 2017,
That on P10 (A) they reccived another instruction to place money into a fixed deposit account,

however he could not confirm if the k50, 000.000 was the same money that was taken back to the

main account. He stated that it was possible that it could be the same money as it could be

confirmed by the bank statement.

That P10 G was another instruction for 14 days.

There was nothing in re-examénation.

PW11 was VICTOR MUTANTABOWA an investigations officer at ACC, whose duties include;

receive complaints, conduct investigations.
e testificd that on 20" September 2018, ACC reccived an allegation that was reported for corrupt

practices by named officers at the ministry and Zam Post in relation to social cash transfer funds.

That the complaint was authorised into a full scale inquiry to be conducted by ACC and DEC.
On 9" September 2020, joint investigative team started conducting the investigation.

During the investigations they came across the contract P17. That one of the conditions in the
contract under clause 8.3, stated that Zam Post was to pay beneficiarics of the social cash transfer

within 72 hours upon receipt of the funds from the ministry.

That the investigation at the ministry revealed that, the first disbursement according to the contract

was for Luapula and Western provinces. That the disbursement of an amount k29, 000.000 plus
g th @

was made between 267 September 2017 and 28the Sepiember 2017. That the money included 8%

commission for Zam Post as i ' '
ommission for Zam Post as it was stipulated in the contract.

126

CamScanner



/

; ¢ investigati ; -
/That th stigations also revealed that not all beneficiaries were paid in the cycle for July,

August 2017.

He testificd that Zam Post expressed readiness (o the Ministry to pay social cash transfcr funds in
3 more provinces and 2 districts on the Copperbelt. As the result the Ministry added to the coverage
3 morc provinces namely; Muchinga, Northern and North western provinces and 2 districts
namely; Lufwanyama and Mpongwe. That following the addition of provinces and districts, social
cash transfer funds of over k60, 000.00 was disbursed by the ministry for the provinces and districts

which also included 8% commission for Zam Post.

He testified that the investigations revealed that Zam Post and the Ministry had challenges in
exccuting the contract. That onc of the challenges that obscrved was that there was delay of

payments to the beneficiaries. That the 72 hours clause was not being fulfilled and that in somc

cases the beneficiarics were not paid at all.
That when they conducted the investigations to cstablish the delay in payments, the investigation
revealed that the social cash transfer funds were being placed into a fixed deposit account by Zam

Post at ABSA bank. That they Icarnt that amounts ranging from k50, 000.000 werc being placed

into fixed deposit account for more than 3 days by Zam Post in order to carn intercst.

That investigations also revealed that the 3 accused persons whilst jointly acting together did

instruct the bank by way of letters through emails instructing the bank to place funds into a fixed

deposit account.
That they also conducted investigations at ABSA bank, were they established that the letters were
received by the bank and the bank verified the signatures of the people that signed and the bank
confirmed that indeed the instructions were issued by Zam Post, however the actors of the
instructions were the signatorics.
I'hat during the investigations they retrieved a number of emails. Some emails were originated by
DW3, coping in DW1 and A2.
That they establis : > meetinegs he 7 n

y ished that the meetings held by Zam Post, the 3 accused persons were having

mee in > e T ‘ (s 1 I
tings to have the social cash transfer funds be placed in the lixed deposit account.
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/He testified that P13 was originated by DW3 and that it was sent to DW1 and was copiced to A2.

That P13 had the rate of 7.7%, the subject was; fixed deposit rates. The period was 14 days. That

the instructions on P13 were approved on 15" December 2017 by DWI.
That they cstablished that P10 (f) the instructions dated 15" December 2017, came up as the result

of the email P13.

That P15 was another email confirming the instructions on P10 (G) dated 10" January 2018.

That after the investigation was conducted they were convinced that the social cash transfer funds
were being deposited into a fixed deposit account in order to earn interest.

That they also went to the Ministry of Finance to inquirc whether any authority was sought from
the secretary to the Treasury, because they had also established that it was only the Secretary to
the Treasury who gives authority to invest public funds. That it was established that no authority

was sought or given for the funds to be placed into a fixed deposit account to carn interest.
That at the ministry they cstablished that there was no authority that was granted to Zam Post to
deviate social cash transfer funds to a fixed deposit account.

That after the investigations were conducted, the joint investigative team called the 3 accused
persons to be interviewed. That under warn and caution statement, Al gave a statement and A2
and A3 opted to remain silent.

That investigative team resolved to charge and arrest the 3 accused persons with the subject offence
as they were the ones that issued the instructions.

That it was their understanding that the subject offence represented 2 scenarios firstly that there
was fraudulent taking. That the use of the money was converted. The intended purposc was to pay
social cash transfer funds beneficiarics, however the purpose was deviated and the money was
placed into a fixed deposit account. He stated that it was the reason why the 3 accused persons
were charged with the subject offence. That the accused persons were charged with 13 counts
which was beyond k98, 000.000, which the ministry gave to Zam Post because they treated cach

placement into the fixed deposit account as a separate count

In court PW11 identified P17, P10, P11, P13, P15 and DW1. A2 and DW3
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[n cross examination by defence counsel, PW11 stated that Zam pogt i body ereated by ik
3 . ) ¢ y the

government. That k98, 000.000, was disbursed to Zam Post by the Ministry. That aficr receipt of
stry. 2 _nmn

the money, Zam Post was to pay beneficiaries within 72 hours. That it was the obligation of the

Ministry to attach payment schedules (list). That payment lists were sent to Zam Post but were not

just delivered on time, which resulted into delayed payments.

That P10 the instructions came from Zam Post to the bank, requesting for the funds to be placed
into a fixed deposit account.

That during the course of the investigation, he did not come across any instructions requesting for
the money to be placed into any of the accused person’s accounts.

That the investigations revealed that 3 accused persons were acting jointly to place funds into a

fixed deposit account.

That during the investigations they did not find other placements that werc made after September

2018.
That the money that was placed into a fixed deposit account was from one Zam Post to another

Zam Post account.
He further stated that it was not possible to stcal what is not there.
That he was not aware that the intended beneficiaries were all paid.

That the 13 counts had a total amount of k335, 000.000. That the money was stolen 13 times that

was disbursed to Zam Post by the Ministry hence amounting to k335,000.000. That each time the

money was placed into the {ixed deposit account it amounted to theft.

That they conducted investigations on the account number 0166496152 from Barclays bank as it
was then and that statements were obtained.

That the intended purpose for the moncy was to pay beneficiarics, however the intended purpose
was deviated.

That they also travelled to 5 provinces to conduct investi gations.

That the interest was to the benefit of Zam Post.
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There was nothing in re-examination

DEFENCE

DWI was MCPHERSON MUMBI CHANDA who testificd that he used to work as Post Master
General for Zam Post from January 2012 to March 2019 and that his duties included; managing

and controlling the co-operation on behalf of the Zam Post board, carrying out lawful instructions

and directives of the board and promoting the interests of the co-operation.

That the functions delegated to him by the board and that the authority had exclusions as stipulated

in section 20 (7) of the Postal services Act which included; the sale, disposal or writing off

property, general variation of the salaries, wages and allowances of the employces.

He testified that Zam Post is owned by the government. That the function to manage and control

the co-operation rested on his office and assisted by the directors.

That Zam Post was looking for different busincss opportunitics in both the privatc and public

sector.
That Zam Post engaged into a contract with the Ministry of paying social cash transfer funds

beneficiaries on behalf of the Ministry. That DW1 signed the contract on 21% August 2017 on

behalf of Zam Post.

That under the contract, Zam Post had the duty to pay beneficiaries of the social cash transfer funds
on behalf of the ministry in linc with payment instructions from the ministry in all districts of
Luapula and Western provinces, to effectively manage and process the payments which ought to
be paid to beneficiaries within 72 hours of reccipt of the money [rom the ministry, to provide

mobile services to the beneficiaries and also to avail monthly reports to the Ministry cvery 14"

day of the month.
That the ministry had the obligation to avail the payment lists to Zam Post on time and also to

disburse funds to Zam Post on time,

That t i "
he payment lists were supposed to be sent first to Zam Post belore the fi unds, however what

occurred on all the 3 transfers, the funds were sent to Zam Post ahcad of the payment lists
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S took lo ati .
e month to 2 and halfmomhs ng durations 19 pe received, ranging from

That on 28" Septemb ,
p er 2017, Zam Post received k27, 000.00 from the Ministry and that the mon
¢y

was not received with the payment lists

That when Zam Post inqu;
& ost 1nquire . : ..
1 quired about the payment lists from the Ministry they were told that the
ayment list 5 alic ) .
pay was not finalised as they were still putting some more names of the bencficiaries.

['hat they were also told that the payment lists would be received in to 2 to 3 weeks’ time.

Th- ) S : : >
I'hat Zam Post used to have management meetings which comprised, of the Post Master gencral

as the chairman, the legal counsel, head of finance , head of operations, head of internal audit, head

of human resources and head of departments.

That the duty of the legal counsel was to draft contracts, giving legal advice to management, being

a sccretary for board meetings and attending to litigation matters.

That during one of the management meetings, management deliberated on how to exercise custody
of the funds that would not be payable to the beneficiarics during the period that the payment lists

were not availed to Zam Post.

That money was sitting in the Zam Post main collection account, which had multiple deposits and

payments in the course of the Zam Post operations.

That management thus considered 1o isolate the funds and place them into a 7days fixed deposit

account in anticipation that the payment lists would have becn sent by then.

That management also considered the legality of such an action. Given that the legal director was
one of the directors. Further that sections 18-23 of Public Finance Act of 2004 did not apply to
statutory co-operations, hence they confirmed that placing moncy into a fixed deposit account was

legal.

He further testificd that section 20 of the same Act clearly stated that; no person shall open or close

a bank account without the authority from the Sccretary to the treasury.

That the board of directors passed a resolution for the removal and additional of authorised

signatories (P12). That DW1, A2 and DW3 were removed as signatories.
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He testified that opening and cloci
& and closing of bank accounts and also authorisation of bank signatori
: signatorics

were functions of the board which wag delegated to management

That for statutory co- S
Y €o-opcrations it is the board that gives approval for opening bank accounts,

That statutory co- oG o
Y Co-opcrations send bank statements to the co-opcration and not to the Secretary to

the treasury.

That section 20 of the same Act provides that no;

) [s
Person shall be allowed to transfer funds between 2 bank accounts held at a bank or to transfer

funds in another bank without the authority of the Secrctary to the treasury.

He testified that statutory co-operations have authority to move funds to finance their branches

from one bank account to another without sceking authority from the Secretary to the Treasury.

That according to the clements in sections 20-23 of The Public Finance Act, management was
satisfied that the accounts such as Zam Post was under the authority of the board as delegated to

management. That the delegation included treasury management by way of the short term

placements.
That the management thus resolved to place the funds in a fixed deposit account for 7 days. That

the finance director and finance manager negotiated for favourable rates. That thercafter authority
was sought from DW1 as the Post Master General as it reflected on P13 and P15. That he approved
an amount of k27, 000.000 to be deposited into a fixed deposit account for 7 days and that after 7

days the amount was to revert to the original Zam Post account upon maturity. That at maturity
the money was reverted to the original Zam Post account with interest.

That after maturity the Ministry was contacted to inquirc about the payment lists and they were
told that the lists were not ready.

That after being told that the payment lists were not ready, they placed k25, 000.000 into a fixed
deposit account for another 7 days. That upon maturity the payment lists were still not available,

again the funds were deposited into a fixed deposit account for 7 days. That upon maturity the

payment lists were made available and only to pay out k13, 000.000 for Luapula and Western

provinces.
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The the k2 .
rhat from the k27, 000.000 there was a balance of k14, 000.000 which was placed into a fixed

deposit account awaiting payment lists.
‘hat the lists '
1 payment lists were only received afier 2 months and the beneficiaries were paid.

'hat Zam Post received additional funds of k64, 000.000 from the Ministry on 14" December

2017 and the money was not accompanied by the payment lists.

That payment lists for an amount of k31.000.000 werc only sent January monthend 2018. That

k33, 000.000 was placed into a fixed deposit account. That they also had excess of k13, 000.000.

That they received k50, 000.000 without the payment lists and management decided to place the
funds into a fixed deposit account for 2 weeks. That k50, 000.000 was rolled over into the fixed

deposit account 3times
That the rational of placing the funds into a fixed deposit account was that the funds should not be

tied up when the payment lists were received. That funds were also callable within 24 hours in the

event that payment lists were received.
That between 15" December 2017 and 9" January 2018, payment lists werc received amounting

to k31, 000.000 and the money was distributed to the paying districts and Zam Post remained with

an amount of k47, 000.000.
That a placement ofk25, 000.000 was deposited into a fixed deposit account. On 25 th January 2018
k6, 000.000 was deposited into a fixed deposit account. Another placement of k5, 500.000 was

made on 1% March 2018.
That on 28" February 2018 the Permancent Secretary wrote a letter to DW1 and copied PWI to
immediately realise the payment lists to Zam Post.

'hat placing of money into a fixed deposit account was done in good faith and that the moncey

could gain some interest and add t i 7 i
L 0 ¢ 208 i 1
the income of Zam Post in which the government is a

sharcholder.

That when the moncy we d i i [
wadas Cp()gll(,'d Lo a lxe i
& X » J acve . Torar :
¢ cd d(.p()hl( account no I)LIIUIILI‘H)’ was del'lVCd das

they had not received the payment lists,
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He further testified that section 90 of the pyp); Fi :
I¢ I'inance Act gives immunity from Prosecution to

the Post Master General and the Postal o fficers

That the total PR : .
al amount that was received whilst he was Post Master General was k98, 000.000 and

not the k335, 000.000 as reflected on the indictment.

In court DW1 defined DDP1, DDP2.

In cross examination by the STATE, DW1 stated that he was the controlling officer of Zam Post.
That section 265 of the Penal Code Chapter 87 of the laws of Zambia defines theft. That the
purpose for k27, 000.000 was well known. That the social cash transfer funds was meant to be

distributed to the beneficiaries and not for any other purpose. That funds were used to carn interest.

That the purpose for the money was not changed. That the ministry did not authorise Zam Post to
deposit the money into a fixed deposit account. That Zam Post had the right to deposit thc money

into a fixed deposit account as stipulated in the Public Finance Act and the Postal services Act.
That there was no clause in the contract that authorised Zam Post to use the money to gain interest,
however the board resolution gave Zam Post the right to use the money to gain interest.

That Zam Post did not seek authority from the Sccretary to the Treasury to placc the money into a
fixed deposit account.

That all the commissions that were due to Zam Post were paid in full.

That DWI, A2, A3, MWABA MALAWO (Legal counsel), PEARL KACHINGA (hcad of audit),
Mrs MWANZA (head of human resource), were part of the management mecting that resolved
that the money should be deposited into a fixed deposit account. That Zam Post senior management

is responsible for the day to day management of Zam Post. That the directors were acting on behalf
of Zam Post.
That A2 took part in the signing on P10.

That he did not take time to confirm the legality of placing the moncy into a fixed deposit account.

That section 18 of >ubli o Ac
of the Public finance Act states that the Act shall not apply to Zam Post which is

a statutory co-operation.
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L

at placing the money j - . )
That p g Y Into a fixed deposit account without consent from the Ministry was done

in gOOd faith.
hat when . o i .
T the money was placed into a fixed deposit account the beneficiaries were not paid.

) o . . . .
Zam Post main collection account is an interest carning account, however he did not have evidence

to prove that it was indeed an interest carning account.
That he did not benefit from the interest that was carned. That it was possible to steal to benefit

another person.
That DDP2 was dated 28" February 2018. That on 14" December 2017, Zam Post received k64,

000.000 from the Ministry. That when the money was received, Zam Post made a follow up on the

additional payments.

In re-cxamination DW1, stated that sections 18-23 of the Public Finance Act did not apply to the

Statutory Co-operation.
That the directors were acting on behalf of the Board and the authority was delegated.

DW?2 was ABRAHAM SICHILIAYANGO a branch operations manager at ABSA bank Kitwe

branch, whose dutics include; receiving deposit from co-operate customers, handle payments from
b

deduct payments.
nown date in May 2022, as a bank they received summons requesting the bank to bring

That on unk
o court. Among the documents was the 2 bank statements accounts for Zam Post

some documents t
main collection account and Zam Post government grant.

That the bank received 4 instruction letters from Zam Post for the placement of funds into a fixed

deposit account. That the bank acted upon the instructions and the money was placed into the [ixed

deposit account for Zam Post.

That one of the instructions was that the funds could be called back by Zam Post at short notice
and without loss of interest. That also the funds should be reverted to the original account upon

maturity and that upon maturity the (unds were reverted to Zam Post account as reflected on the

bank statements DDP3.
In court DDP3 and DDP4.

J35

CamScanner



Ay 1] . 2 St ¢ 1
original copies. led that the €opics of DDP4 were 4 mirror of th
¢

That the letter dated 28

the copy had ink writtep

names of CHANDA KAPLESO.

- ' |
I'hat the letter dated 30t Scptember 2018, had the names ABRAHAM as the person who did the

call back on the copy, yet the original copy was bearing no name.

DW2 stated that he was familiar with CHANDA KAPESO’s signaturc which was appearing on

the photocopies and not on the originals.

That CHANDA KAPESA did not verify the signatures on the originals. That the copy letters were

not reflecting the image on the original letters.

That DW?2 printed the letters and he was in custody of the letters upto the time he came to court
and that when he printed out the letters they did not have the names OLIVER JOHN PHIRL That
the writings were written after they were printed out on 16" May 2022, by CHANDA KAPESA.

That he did not know the source of the funds that were placed into a fixed deposit account by Zam
Post.

That he joined ABSA bank in 2001.

That the instructions to place funds into a fixed deposit account were acted upon and honoured by

the bank.
That P8 was a bank statement for 7am Post main collection account which was bearing an amount

of k27, 000.000 which came from the Ministry.

That P10 B was an instruction from Zam Post to place the money into a fixed deposit account.
He stated that when the money is deposited into a fixed deposit account it accrucs interest.

That P8 was bearing an amount of k27, 363.578 and the purposc was for the social cash transfer

funds beneficiaries.
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There was nothing in re-cy amination

DW3 was ISACC KAMWIMBA, who testifi
manager from 17t

That some of his duties inc]

uded; treasury Mmanagement, reviewing of financial statements,

That the Ministry and the Zam Post entered into a contract in August 2017, for paying social cash

transfer funds to beneficiaries in western and Luapula provinces.

That after the contract was signed, Zam Post received the first funding amount of k27, 363.578 in
September 2017. That upon receipt of the funds as the finance department they inquired about the
payment lists through the office of the director social welfare. That Zam post was advised that the

payment lists would be made availablc after 14 1o 21 days.
That in the absence of the payment lists it was not possible to pay bencficiaries.

That management held a meeting, were it was resolved that the social cash transfer funds which

were received in the Zam Post operational account, the funds should be isolated from the

operational account.

That isolation was made by way of placing the money into a fixed deposit account for a short term.

That the finance department was tasked to engage the bank for favourable interest ratcs. That the

interest rates werc obtained and a recommendation was made to the Post Mastcr General DW1.
i

‘That the funds that were to be placed into a fixed deposit account were re-callable at short notice

upon receipt of the payment lists.

Upon receipt of approval from DW1, he gave the approval to the financial accountant OLIVER
JOE PHIRI, who prepared the instructions and the instructions were taken to the authorised

signatories and internal audit for validation.

That in accordance with the instructions on P10 the bank placed the funds into a fixed deposit

account.

That upon maturity the funds were credited back to the Zam Post original account with interest.
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; R decisi as ms
place k14, 000.000 Into a fixed deposit accoun( 10n was made 1o

That when the ' T
money was placed into a fixed deposit account the intended purposing of paying

beneficiari
ficiaries was not changed, because custody of the money remained with Zam Post.

That the main purpose of placing money into a fixed deposit account was to isolate the money

from the operational account pending receipt of the payment lists from the Ministry.

That part 5 of the Public Finance Act is the only part applicable to Zam Post as it was a statutory
co-operation. That section 38 of the said Act outlines how co-operations should manage its affairs.
That besides isolating the funds from the Zam Post operational account, the other purposc was
meant to meet section 38. Section 40 of the same Act directs the executive officer of a statutory

co-operation to protect the assets of the company.

That Zam Post operates under the Zam Post operational services Act of 2009 under which it was

established.

That the decision to place thc money into a fixed deposit account was not made in their personal

pacities but as Post Master General, Finance Director and Finance Manager.
ca

That the interest that was accrued was for the benefit of Zam Post which is owned by the
a

Government.

That the money was not stolen by the 3 accused persons as the money was in the custody of Zam

Post.

He further testified that after the 3 accused persons left Zam Post there was evidence that the social
cash transfer funds continued to be placed into the fixed deposit account as it was stated by

OLIVER JOE PHIRI.

That they were suspended from work on 22" September 2018, however the dates on DDP4 had
dates from 30" October 2018 to 17" January 2018, which showed that cven after they left the

money continued being placed into fixed deposit account.
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He also made reference section 90 of

the Post
immunity, who act or omit to act dur; ) Postal services Acy that postal officers haye legal
rng the djs ensati . , s
faith. Pensation of their dugies provided it wag in good

In court identified P10.

In cros inati ATE
S examination by the STA I;, DW3 stated that the funds [rom the Ministry were not placed
Into a fixed deposit account.

That during the period 2017 10 201 9, Zam Post was facing (inancial crisis.

That Zam Post could not place the money into any other account that was not accruing interest.

That the intention of the placing the money into a fixed deposit account was not to acerue interest.

That at the times the funds were placed into a fixed deposit account, Zam Post had not received

the payment lists from the Ministry.
That the ministry did not terminate the contract because Zam Post failed to pay the beneficiaries.

That Zam Post was not mandated to use the clicnts’ money without authorisation. That the

authorisation to place moncy into a fixed deposit account was not sought [rom the Ministry.
That the interest that was accrued was not paid to the bencficiaries.
That Zam Post operates through its directors and managers.

That the meeting to place the funds into a fixed deposit account by management on unknown date

but between 28" and 29™ September 2017 was held. That the inquiry pertaining to the payment

lists was made on 28" September 2017.

That the meeting to place funds into a fixed deposit account included 6 pcople among which was

the legal counsel and Ms MWANZA.

He stated that he was not awarc that the statements were recorded from the legal counsel Ms

MWANZA in which she said that she was not part of the said meeting.

He further stated that the legal counsel in the said meeting advised that there was no need to scek

authority from the Secretary to the Treasury to place money into a [ixed dcposit account.

That the money from the Ministry was strictly meant for paying the beneficiarics.
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neficiaries were not paid and

¢ benefit of the bencficiaries by o Zam Post,

That he did not know what theft by conversion meant,

That he did not give the investigative team any cvidence that Zam Post continued placing the
money into a fixed deposit account.

He further defined good faith to mean acting in the best interest.

That he knew that Zam Post had the capacity to sue and be sued and that directors act on behalf of
Zam Post.

There was nothing in re-examination.

This marked the close of the defence case and A2 clected to remain silent which he is perfectly

entitled at law.
I must state here that I reccived submissions from both parties which were very helpful.
FINDINGS

This is the evidence that I received. I now state my findings of fact. I [ind that the 3 accused persons

at the time of the alleged offence were at all material times employees of Zam Post.

[ find that the Ministry of Community Development and Social Services and Zam Post enlcrcd‘
into a contract, in which Zam Post was to pay the social transfer funds beneficiaries on behalf of
the Ministry. I find the coverage scope included 5 provinces namely; Muchinga, Luapula, North
Western, Northern and 2 districts namely Lufwanyama and Mpongwe districts on the Copperbelt
Province. I find as a fact that the 3 accused persons at the time Zam Post and the Ministry entered

into a contract, the 3 accused persons were employed at the time as Post Master General, Director

of Finance and Finance Manager respectively at Zam Post.
y e [Ie1aries 1 H ) 'S,
I find that upon receipt of the money, Zam Post was (o pay the beneliciaries within 72 hours

I find that the payments lists were not being sent on time to Zam Post.
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deposit account.

I find that the contract between the Ministry and Zam Post was terminated.
[ {ind that Zam Post was paid its commission in full,

DISPUTED FACTS

What begs to be resolved in this case is whether or not the 3 accused persons acted in the best
interest of Zam Post when the decision was made to place the money into a fixed deposit account.
Whether or not the 3 accused persons acted within the scope of the contract to place the money
into a fixed deposit account.

Whether or not theft occurred when the money was placed into a (ixed deposit account.

These are the disputed facts I have to resolve in this matter and I propose to resolve them together

with the application of the law. Further, I wish to propose to resolve all the 13 counts at the same

time since all the 13 counts arise {rom similar facts if not the same.

However, before I start resolving the disputed facts in this matter, [ have found it inevitablc to

mention that I have taken note that Zam Post is a statutory corporation.

It is tritc law that Zam Post is a person at law and it does not have a mind of its own but only acts
through its appointed directors. Further were a body corporate commits an offence, the directors

are liable because the intention, decision act or omission constituting the crime can be identificd
as the decision of the directors,
Section 371 of the Companies Act No 10 of 2017 stipulates as [ollows;

Where an offence under this Act is committed by a body corporate on unincorporated body, and
the director, manager or shareholder of that body is suspected to have committed the offence and

J41

CamScanner



is charged of that offence, ihyy director

manager or sharehol ey of the body Corporate or
umincorporated body is ligbje UPON conviction, 1o the penally

direclor, manager or shareholder prove

specified for the offence, unless the
the offence was done without the know

S to the satisfaction of the court that the gt of ¢

ledge, consent or connivance
shareholder or that the director, manage

I or shareholder took reasonable steps (o prevent the
commission of the offence.

gfm.s?iluling

of the direcior, mynager or

From the section above it is clear that the section is not only limited to directors but extéyids to
managers and sharcholders too.

It is also imperative to state from the onset whether or not the money that was received by Zam
is

Post be deemed as grant money or can fall under Part V of the Public Finance Act No 15%f
ost can

2004 in particular sections 35 to 38 which provides as follows;

Section 35;

a ; tioh' shall
jali { and the statutory corpora

iti ppropriation of the gran

il aditions for the appr

writing, sel cot

comply with conditions. | \
Section 36, |
orations are
the Treasury shall ensure that grants released to statutory corp
to the

The Secrelary o

es for they are released.

iated for the purpos

appropria
Section 38;

1 intai d of all moneys invested
shall cause to be maintained a record o

T tary to the Treasury s

(1) The Secre

4 jons are managed
rporalions and ensure thal such statulory corporalions are manag
: oF
in stalutory ¢

efficiently so that they yield reasonable dividends to Government.

L D B l ! n .”J(I’I

e U / a”Cla] § T I reme ’ ) 1 i 2[NS re N 1 “’ X

1o the Secrelary to the Treasury on a regular basis.
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y &
jf;yHAT THEN IS A GRANT
¥ 4

| 0"' ”’ P
). g ’7”7(”/ lo Hj)llb/ic /)()[(y or D(,’/'S'()ﬂf /)
1 B JOr a s Ci/i

Section 267 of the Penal Code provides as follows:

I;I ( .

person any money or valyabl, '
; e.
or a powej Qfal/orneyfor the security

sale, mortgage . SPOSI
» morigage , pledge, or other disposition of any other property,

whether ' ' ' recti
capable of being stolen or not with 4 direction in either case that such money or any part

lhere()f or any other money received in exchange for it, or any part thereof, or the proceeds or
any part of the proceeds of such security or of such mortgage, pledge, or other deposition, shall
be applied to any purpose or paid to any person specified in the direction, such money and
proceeds are deemed to be the property of the person from whom the money, security or power of

attorney was received until the direction has been complied with.

A close look at section 36 of the Public Finance Act states that, the grant is used for its intended
purpose.

the definition and the law above it is in my considered view that the moncy that was given
From the

ost by the Ministry cannot be classific
based on the contract that was entered into by both parties as it is clearly shown on

d as grant money. As the money that was given to
to Zam P

7Zam Post was

P17.

[ find that Part V of the Public Finance Act No 15 02004 is not applicable in this case.
Hence 1 111

- mperative to put into consideration scctions 90 and 10 of the Postal services Act No 22
impe

It is also Mo : .
alks about immunity, that an officer is entitled to immunity if;

of 2009 which t

[ic is a Postmaster General or Post officer, member of the Board or Board Committee.
1. Heisze

2. They have performed or 0
| in their submissions referred to a number of cases to define good faith

mitted to perform dutics mandated by the Act in good faith.

In this casc defence counsc

acts, de v itted the | faith meant that the
- . the law to the facts, defence counsel submitted that, gooc
and in applying

actions of an officer ought t
Iterior motive or ground not supported within the cnabling power. That in short, the
or u

o be based on bad faith or premiscd on some other arbitrary, capricious
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the P

1 demonstrated that the actions taken by
ost office officers were done in the best interest of the public. Further in relation to the

cvidence on record nothing has been demonstrated that after the moncy reverted to the original
account the public benefited.

[ thus, find that sections 90 and 10 are not applicable to the 3 accused persons.

Having found the facts, I must now apply the law to those facts. Iask mysclf'if on these facts the
accused persons have in law committed the offence charged. Turning to the counts, if the accused

cted in the way alleged then certainly they would be guilty of the offence charged. But has the
a

i i 9
tion established beyond reasonable doubt that the accused committed the offence?
prosccu

h e W. i C 1 h' t thc ollcnce OfthC t by PU li
[ 1 ¢ cas at hand, I lSh to reiterate hCTC]Il tha “ | b S t
{Cvcrtlng 10 t C dervan

1 < 'I‘I‘I 4 l’l‘:()l) (197 ) cl{a 198 (S.CQ)
h ] wO in edients. In the case of SIMANGO v F LE 4 7
as mamly t mngr
it was hCld that;

: . 5 t be actual theft of
«The offence of theft by servant has two ingredients: there mus

ney and the money must be stolen from the employer.”
mo

Towever, while ingredients of this offensc have been noted to be two in a general sense, the
ever, . . |
1 Court meant that there must be proof of ‘theft’ implying that all the elements of the
Supreme " . . | ft

be proved beyond all reasonable doubt. Additionally another ingredient must be proved
must be pr

. 2 N ~ » ~ 5 . N i l\, 0[‘ tl]c
ich i : inercdients of theft that is to say the property stolen is the property
which is separate from mngrc

employer.

The first fact in issue to be determined at this point therefore is whether or not there was thefi of

the money as per indictment. In order to resolve the foregoing it has become absolutely necessary
1o determine all the elements that constitute theft at law;

In the case of Murono v The People (2004) Z.R. 207 that in criminal cases, the rule is that the

legal burden of proving every clement of the offence charged, and consequently the guilt of
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I thus, find that sections 90 and 10 are not applicable to the 3 accused persons.

Having found the facts, I must now apply the law to thosc facts. Iask myselfifon these facts the
accused persons have in law committed the offence charged. Turning to the counts, if the accused
acted in the way alleged then certainly they would be guilty of the offence charged. But has the

rosccution established beyond reasonable doubt that the accused committed the offence?
P

Reverting to the case at hand, I wish to reiterate herein that the offence of theft by Public Servant
evertl ’

h ainly two ingredients. In the casc of SIMANGO v THE PEOPLE (1974) Z.R. 198 (S.C.)
as m
it was held that;

«The offence of theft by servant has two ingredients: there must be actual theft of

money and the money must be stolen from the employer.”

However, while ingredients of this offense have been noted to be two in a general sense, the
Supreme Court meant that there must be proof of ‘theft’ implying that all the elements of theft
must be proved beyond all reasonable doubt. Additionally another ingredient must be proved
which is separate from ingredients of thefi that is to say the property stolen is the property of the

employer.

The first fact in issue to be determined at this point therefore is whether or not there was theft of

the money as per indictment. In order to resolve the foregoing it has become absolutcly nceessary

to determine all the elements that constitute theft at law;

In the case of Murono v The People (2004) Z.R. 207 that in criminal cascs, the rule is that the

legal burden of proving every clement of the offence charged, and conscquently the guilt of
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e accused lics fr -y
__,Ifb' om begmmng to end on the prosccution, The Slanderdiof
y. beyond all reasonable doubt. Proof must pe

It follows therefore that before the trial court can be

satisficd that all the clements of the offense
charged have been proved or not, it must determin

¢ cach and cvery element of the offense or
offense charged in relation with the evidence on record.

It suffices to state here that the first element of theft is taking of anything capable of being stolen.
In that regard scction 264(1) of the Penal Code dcfines the Phrase “anything capable of being

stolen” to include every inanimate thing whatever which is the property of any person, and which

is movable, is capable of being stolen.

Reverting to this case, it is alleged that cash moncy amounting to k335, 000.000 was stolen thus

i ivi ings is withi aning of something capable of being stolen.
money being nonliving things Is within the meaning

within the meaning of the law?

1 o LC S ‘ 3 ’
ing this question I have found it inevitable to restate the definition of ‘taking’ as
Before answerin

T V. C (e b SC (
p (o} 1 2

shall not be deemed to take a thing unless he moves the thing or causes it
¢tA person

to move.’

ion is also defined for the purposes of this offense in Halsbury’s Laws of England
ThiS cxprCSSI

3rd g£d V10 at p767 par 1484 as follows;

«The removal, however short the distance may be, from one position to another upon
2

ises i i rtation.”
the owner’s premises is sufficient aspo

It follows from the foregoing that any slightest movement of anything capable of being stolen from
o s

: ithi >miscs of the owner with intent to steal suffices to
one place to the other even within the premises of ¢

constitute the offence of theft.

Given the definition of taking as cited above and reverting to the case before me, it is not in dispute
that the money that was meant to pay social cash transfer funds beneliciaries was placed into a

fixed deposit account by Zam Post, without authority from the Ministry as shown on P10 . This
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g or Causing e Moncy jn
doubt thy

IDENITY OF OFF ENDER

The crucial question that rises a thj point is as (o the identity of the person o people that moved
or caused the money as per indictment 1o moye or simply put who took the aforesaid money.

The prosecutions have alleged that it is the now accused persons that moved or caused the money
to move jointly and whilst acting together with others unknown. In order (o prove this allegation
a number of witnesses were called as already alluded to who provided direct cvidence of the fact

hat it was Al, A2 and A3 who were giving instructions to place the money into a fixed deposit
that 1t was Al,

account without authorization.

2 isi ive at placing the
i nsideration the testimonies of Al and A3 that the decision to arrive at placing
have potnto 6o : i ich i the legal
I p fixed deposit account was deliberated upon in a meeting which included g
int xe
money 1nto a 11

IS in i acti l.
1 tself does not render the action lega
ly mention a few, thisini
Ms. Mwanza to on
counsel and

. ilst acti ether took
d persons with other persons unknown jointly and whilst acting tog
- or the accusc ) NS into the
FFurther hat the money obtain a favorable interest ratc upon placement of funds in
ure tha
steps to ens

. )
fixed deposit account as shown on P13 and P15.
1X€

. % T W ace ns who
tances I find cvidence pointing to the fact that it is the now accused perso

irc an
In the circums

‘ : - as per
d whilst acting together with others unknown that moved or caused the money as p
< e anda witl
jointly a

dictment to move and I find the same to be a [act.
indic

i i i CS i ; the ACCuSCd
[he crucial fac

ersons at the time of taking the money in question.
p

t point out here that the mens rea for the offense of thefi is clearly spelt out in section 265(2)
I must po
of the Penal Code which is couched as follows;

“A person who takes or converts anything capable of being stolen is deemed to do so

fraudulently if he does so with any of the following intents,

that is to say:
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an intept PCrmancpy '

Yy to depriye the pep '
- " general op Specia] OWner of gy thing
an intent ¢, use the thing 4 4 Pledge o sccurity;

its return Which the pergop
rm;

anncr that it cannot pe returned in the conditipn in which
aking or conversion;

Or converting jt may be unable ¢, perfo
nsucham
it was at the time of the ¢

an intent to deal with it j

I wish 10 state here that ] have carefully,

considered the submissions by all the partics in relation
to the evidence on record.

i ' dy alluded to, what
ferred from overt acts. In relation to the offense of thefl as alrcady
. L) c
is normally inferr

v w is thi y among others.
\ he intent to deprive the owner of his thing permanent]

i dis thei

1s to be prove

Ol 11 lt (0] ~ zalion.

i tion account.
the money from the Zam Post main collec
rate the
was to sepa

- Y Cd
- W V. A% ¢ ing [hC moncy, th accus
idcralion thfﬂ llh th 1 of sepdralm,g C

i 10 Cons g

& h'clVC plll n

l*urthcr I

t of
i ' interest rate upon placemen

re that the money obtain a favorable intere

3 to ensu

took steps

persons

i % 3 and P 5.

" edition defines wilful to mean;
The black’s dictionary law 8" edition

g

. Y i Crcnt
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" 1 have also put into consideratj
. Eﬂ. b 2y e 3 .
10n that there was an Instruction 1o revert the moncy (0 it’s original
« 1 4 ) n'
account which can be said that there was intention to pay back -

as 1 held i - This is no defence 1o the charge
as 1t was held in the case of EDWARD FRrED MALAMA V THE PEOPLE (1978) ZR 336
(SC). /

I wish to state here that accused scems to indicate that there was intent (o pay back the moncy.

However, this does not afford them any defence as it flics right in the tecth of section 265(2) (e)
of the Penal Code which is couched as follows;

“A person who takes or converts anything capable of being stolen is deemed to do so
fraudulently if he does so with any of the following intents, that is to
SAY Lu s vunss S — in the case of money, an intent to use it at the will of the person
who takes or converts it, although he may intend afterwards to repay the amount to

the owner.”

In the light of this provision, the question of intent to pay back or in this case to revert to its original
account therefore does not in any way afford a defence to the person who got the money. In the

:reumstances I am satisfied beyond all reasonable doubt that the prosccutions have proved
circ S

clement of theft against accused beyond all rcasonable doubt.
Thus I find that there was intention to deprive the Ministry permanently.

. . ost was meant
it is 1 ati te that the moncy that was grven 10 Zam P
“irst and fore

ficiaries on behalf of the Ministry. Hence in a nutshell
ial cash transfer funds bene
to pay the socia

- ries as P17 clearly provides and the same is not a disputed fact.
: T was to pay bencficiarics as
the PURPOSE was

was to pay social cash transfer fund beneliciarics. Therclore, placing the
The rpose
I'he ng‘CCd pu

fixed dcposit account S0 that it carns interest was not agreed upon at the time the
] a hixe
money 1nto ‘ ' B
{ was exccuted and further no consent was obtained.
contrac
ly one reasonable inference of that fact that accused persons have converted it
iscs on ‘
No doubt ra

n use. This is sO because the definition of thefl under section 265(1) ol the Penal C
i sc. E 2
to their oW enal Code

1 li ited to laking but also to conversion. l'or the avoidance of doubt I have ccided to
H el mi
is not O y 1 d

iterate the definition; it is couched as follows;
reiter

/ 148

CS CamScanner



“A person who fraudulently and withgy

being stolen,

t claim of right takes anything
or fraudulcntly converts

. to the usc of any person other than ¢
or special owner thereof anything cap

able of being Stolen, is said to steq] t

capable of

he general

hat thing,»
By this definition, it is clear that theft in Zambia 1S constituted by doing cither of the two things
that is say fraudulent taking or fraudulent converting of the thin

g in question. For this purpose the

taking” but it does not define the word “c
wish therefore to borrow definition of William Geldart, in his book tit

section 265(5) doces define the expression «

onversion”. |

led Introduction to English
Law 143 (D.C.M. Yardley ed., 9th ed. 1984). He defined conversion in rel

ation to goods to mean
any act in relation to goods which amounts to an exercise of dominion over them, inconsistent with

the owner's right of property. It does not include mere acts of damage, or cven an aspor-tation
which does not amount to a denial of the owner's right of property; but it does include such acts as
taking possession, refusing to give up on demand, disposing of the goods to a third person, or

destroying them.” This definition has been quoted in Black’s Law Dictionary (2004) 8th at page
1008.

It must be noted here that section 265(1) uses the phrase “converts to the use” 1m;:il)"111g th:; :z
exercise of dominion over the thing in question must relate to use by the accusc' in adm1’ .
: nconsistent with the owner’s right of the property. In this case if accusc?d persons indeed p :z

11‘111c money into fixed deposit account without secking authority certainly that was exercising

ve i 1 wner’s right to it.
i stent with the owner’s rig

ini the money Inconsi h

dominion over y

Gasaw I lacing the
s to pay social cash transfer fund beneficiaries. Therefore, p g
= :d purpose wa : time the
Ihe agreed P 4 deposit account so that it carns interest was not agreed upon at the tim

. a ﬁxc cp . o . e - ’s
money 1nto d and further no consent was obtained. Hence it was inconsistent the owner
as exccuted an

contract wa

: - Ministry.
n this casc the
right to property !

ther no doubt are sufficient overt acts from which only one irresistibl
ut togc - ive ini

All these facts p ) of the fact that accused persons intended to deprive the Ministry
be drawn , are i

inference can y. Consequently T am satisficd beyond all reasonable doubt that there is
i oncy. .

ently of its m
pcrn]an

{ mens rea for the offense of theft that is intent to deprive the owner
. ol men.

sent cvidence

sufficien
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permanenlly of the money and I find the same o be a fact as it established that mone
‘ g s y was not
grant money.

Thus I find that 3 accused persons did not act in the best interest of Zam Post when the decision
was made to place the money into a fixed deposit account. Further I find the 3 accused persons did

not act within the scope of the contract to place the money into a fixed deposit account.

To cement the above, scction 270 of the Penal code states that;

when any person lakes or converts anything capable of being stolen, under such circumstances
as would otherwise amount to theft, it is immaterial that he himself has a special property or
interest therein, or that he himself is the owner of the thing laken or converled subject to some
special property or interest of some other person therein, or that he is lessee of the thing, or that

he himself is one of the two or more joint owners of the thing, or that he is director or officer of a

cooperation or company or society who are the owners of il.

It is in my considered view that this section is premised on the establishment of the ingredients of

theft, which in the case at hand have be proved.

It suffices to state at this point that all the clements of the offense of theft have been proved beyond
all reasonable doubt against accused persons. However, since the charge is one of theft by Public
servant it has now become absolutely necessary to consider the other element of whether or not

i . tE) 2 * H
the accused persons Were “public servants within the meaning of the law.

The Penal Code does not define the phrasc “a Public servant” instead section 4 defines “a person
employed in the public service” which I belicve is synonymous with “public servant”. In that
regard "a person cmployed in the public service'" has been defined to mean any person holding
any of the following offices or performing the duty thercof, whether as a deputy or otherwise,
namely among others all persons in the employment of any department of the Government, or
a person in the employment of any corporation, body or board, including an institution of higher

learning, in which the Government has a majority or controlling interest or any dircctor of any

such corporation, body or board.
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~lam further guided by Silungwe J as he was then in the case of T HE PEOPLE v MABUBA
(1972) Z.R.21 (H.C.). The learned Judge in that case said;

“For purposes of clarification just in casc any Magistrate may be in doubt as to who

should be charged under sections 243 and 248 of the Penal Code, T would direet his
- attention to the definition I have referred to under section 5 of the Penal Code. That

definition includes persons employed in various categorics. A public scrvant is

therefore not necessarily a person who is employed under or is subject to the

regulations of the public service commission or the judicial service commission. It

includes as can be seen from (iv) persons in the cmployment of any department of the
Government'. This definition would thercfore cover for instance daily Government

cmployces such as of office orderlies or messengers.”
b

I'his decision obviously was decided before rearrangement of sections in the Penal Code hence
referring to different sections other than the one the Accused persons arc charged with. In this case
it is not in dispute that accused persons were at the time of the theft employed as Post Master
general, Director of Finance and Finance Manager respectively by Zam Post which is a department
of povernment and as such they were public servants within the meaning of section 4 of the Penal

Code. I am therefore satisfied beyond all reasonable doubt that accused herein were public servants

within the meaning of the law.

Not ilhstandin it is not SLl“lCiCl][ Ollly to provce that the o endct is a publlc servant but the
otw 2, S h ff '
tion must go IUlthL‘I and prove the last element of the fact that the propcrty stolen 18
pI'OSCCU 1 £ . . | -
propcrty (0] V W clude Y | c n ]. d
S CcIm y b ne theretore cither o the two thmgs must b¢
1 i loyment. To complclc the offense h forc h f
by virtuc of hi mp b

d that is to say cither the property stolen was property of government or the property came
prove a

into possession of the offender by virtuc of his ecmployment
in $

’ the evidence in this case, it is not in dispute that the moncy was meant for the social
Reverting to 1€ ) tnoial Qerviees

fer beneficiaries under the Ministry of Community Development and Social Services
cash translc ’ ; . ;

= . the : srefore property ol government
e . 7am Post account at the time of theft. It was thercflore prc 2
in the Zam Pos

and was sitting

at the time of the theft.
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pthe sircumstance and by the reasons of the foregoing thercfore I am satisfied that the
) > Prosceution

have proved the offence of Theft by Public Servant Contrary to Sections 272 and 277 of
' the Pepg|

0 ) ‘4&”[‘

IRA 14 days

DELIVERED TN OPEN COURT THIS .cvvieierneieree DAY OF....ooorieccmriniscsmsinnsnsessasies 2022.
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